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What is the state
of your religious
freedom?

Because of recent weakening in federal
protection for religious liberty, the answer is
now found largely in your state laws.

Religious freedom, born in the early colonies of America, is undergoing a
rebirth in the heirs of those colonies—the states. State Religious Freedom
Restoration Acts are the single most important development in religious
freedom in the last decade. This revised booklet gives an overview of the state
Acts and explains why they are a critical part of the legal framework that
protects religious liberty today.

The original booklet was an invaluable tool for the lobbyist, the busy legislator,
and the concerned citizen seeking to understand or promote religious freedom
at the state level. This revision, which includes developments into the early
2001 legislative session, will heighten the booklet’s effectiveness.

The booklet was prepared and reviewed by attorneys and others associated with
the Coalition for the Free Exercise of Religion, a national alliance of more than
70 religious and civil rights groups dedicated to preserving our nation’s
heritage of religious freedom.

For more information about this booklet or its content, please contact Gene
Schaerr or Nicholas Miller of Sidley & Austin’s Religious Institutions
Practice Group:
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Washington, D.C. 20006
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Why This Book?

A new tool has emerged for use in the effort to protect reli-
gious freedom—the state Religious Freedom Restoration Act
(“RFRA”). In the last decade, nearly a dozen state RFRAs have
become law. Despite the dire predictions of critics, these Acts
have not given rise to a flood of prisoner suits, protected child
abusers, empowered churches to run amuck over zoning laws,
or negated other civil rights. Rather, these Acts have responsi-
bly given religious people and institutions protection from an
increasingly intrusive government bureaucracy.

This history should be argument enough for states consider-
ing RFRAs to pass them. However, many RFRA opponents are
not deterred by the reality of what is happening under the RFRA
legal standard. Rather, they are driven by speculations about
extreme claims that might be brought under RFRAs—no mat-
ter how fantastic such claims are or how remote their chances
of success. Legislatures must create and evaluate laws based
on their likely and reasonable effects, as shown by legal prece-
dent, history, and common sense.

That is where this booklet can help. It shows that the com-
pelling interest standard that RFRAs institute has a stellar his-
tory of nearly half a century of fairly protecting the religious
freedom of individuals and institutions. Rather than a doorway
to an uncertain and chaotic future, a state RFRA is a “back to
the future” portal that restores a known and responsible legal
protection. This booklet is a guide to that portal for the reli-
gious or civil rights leader, the state legislator, and the concerned
citizen.

The first edition of this booklet was prepared and published
by the Maryland-based Council on Religious Freedom,' a non-
profit advocacy group active in promoting religious liberty na-
tionally. With the Council’s permission, attorneys in the Reli-
gious Institution Practice Group at the Washington D.C. law
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firm of Sidley Austin Brown & Wood* have taken a leading role
in revising the booklet in light of recent changes in the law. The
booklet has also been modified in light of the comments of a
wider group of religious and civil rights leaders and attorneys
who are a part of the State RFRA Task Force of the Coalition for
the Free Exercise of Religion.

This booklet is prepared as an overview of State Religious Free-
dom Acts. It is not intended as legal advice, as the facts of each
case, as well as the applicable procedure of each jurisdiction, are
unique. If legal action under a state RFRA is being considered,
an attorney should be consulted.

1. What Are State Religious Freedom Acts?

State Religious Freedom Restoration Acts (State RFRAs) are a
response to significant losses of federal religious liberty protec-
tion over the last de-

cade. They are passed Legislatures must

by state legishatures w0 epeate and evalute laws
restore the standard g 0o on their likely

that has historically pro-

tected religious freedom and reasonable effects,

— a standard known as @S shown by legal

the “compelling state precendent, history,
interest test.” This stan- gnd common sense.

dard requires that any

state action that sub-

stantially burdens the religious freedom of any person be justi-
fied by showing that the state act is the least restrictive means of
protecting a “compelling state interest.””

Such interests would include the protection of the life, liberty,
property and health of others, and similarly strong community
interests. The test requires the state to show that it has no other
less restrictive ways of protecting this interest that avoids a con-
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flict with religious exercise.

Since 1997, RFRAs have been introduced in dozens of state
legislatures across the country. RFRAs have become law in the
following states: Alabama, Arizona, Connecticut, Florida, Idaho,
Illinois, New Mexico, Oklahoma, Rhode Island, South Carolina
and Texas.*

2. Why Do We Need State RFRAs?

State RFRAs are needed because federal law no longer pro-
vides the protection for religious liberty that it once did, and
most states have inadequate religious freedom protection. To
be sure, some state constitutions provide strong protection. Some
other states already have a state RFRA. But the majority of
states have not passed RFRA statutes and have not clearly in-
terpreted their state constitutions. Unless your state is one of
the following, the law that protects your religious liberty is at
best uncertain, and you are in need of a state RFRA: Arizona,
Alabama, Connecticut, Florida, Idaho, Illinois, Massachusetts,
Michigan, Minnesota, New Mexico, Ohio, Oklahoma, Rhode Is-
land, South Carolina, Texas, Vermont, Washington, and Wis-
consin.’

Some wonder if there is an actual, real-world need for height-
ened religious freedom protection. Most of us are not confronted
from day to day with overt religious discrimination. But some
faith groups, especially minority ones, are experiencing real dif-
ficulties. By definition, the problems of minority groups do not
impact most of us most of the time. However, accounts of
mistreatment of minority faiths are on the rise, and include Or-
thodox Jews forced to submit their deceased loved ones to au-
topsies,® health care workers losing their jobs for religious-based
refusals to perform abortions,” state workers losing their jobs
over holy day or religious clothing requirements,® and religious
home schoolers harassed or raided.’

Because a legal right is abstract, its disappearance may not be

3
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immediately noticed. This is especially true for a right that is
viewed with respect by society at large. The widespread, though
sometimes shallow, esteem for religious freedom found in America
may serve to temporarily restrain religious discrimination. But
history shows that during times of social or economic crisis, reli-
glous minorities often serve as scapegoats and targets for the dis-
content of the majority. To wait for such a dark day before re-
storing religious freedom will be to wait too long,

3. Doesn’t the U.S. Constitution Already Protect
Our Religious Liberty?

No, not like it used to anyway. In the last ten years the U.S.
Supreme Court has greatly diminished the strength of the reli-
gious guarantees of the First Amendment to the U.S. Constitu-
tion.

Prior to 1990, the First Amendment was interpreted to give
protection to religious belief and conduct in all cases where such
belief or conduct was not outweighed by some compelling gov-
ernment interest in protecting life, liberty, property or some other
similatly weighty community concern.'” But in the 1990 case of
Employment Division v. Smith," the Court decided that, in many
cases, the First Amendment should only protect religion from laws
or regulations that were targeted at religion.

Under the Court’s reasoning, a law that forbade orthodox Jews
from wearing yarmulkes on government property would be un-
constitutional, as it would be targeting religion. However, if the
law were to forbid a// people from wearing hats on state property,
it would be constitutional—even though the law would require
Orthodox Jews to violate either their consciences or the law in
order to walk on government property. Because the law is “neu-
tral” towards religion and “generally applicable” to all persons,
the First Amendment would no longer apply, despite the very real
burden the law placed on a religious minority.

4
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1 Because many difficulties faced by minority religions are

caused by legislative ignorance or insensitivity and not
by open malice, religious groups were dealt a
. severe blow by the Swith decision.

4 \][7( '  And most legislatures are clever
A?‘ d \ﬁ\

: 1 enough to couch even anti-religious
e

legislation in neutral and generally

—— ) applicable terms, thereby evading
—_— .
the First Amendment. Thus, as
the Harvard Law Review put it, the Swzith
decision as a practical matter “eviscerated” and “gutted” much
of the protection previously enjoyed under the Free Exercise
Clause of the First Amendment.'?

4, Isn’t There Federal Legislation that Protects
Religious Freedom?

For a brief period from 1993 to 1997, there was a federal law
that protected religious freedom generally. Known as the federal
Religious Freedom Restoration Act (“RFRA”), it no longer ap-
plies to state laws and actions.

That law resulted largely from the efforts of the Coalition for
the Free Exercise of Religion, which was formed in response to
the Swith decision. With the support of unlikely allies such as the
Catholic church, the ACLU, the Christian Legal Society and People
for the American Way, the federal RFRA was passed by a virtu-
ally unanimous Congress in 1993. It restored the compelling in-
terest standard to claims of religious freedom.

But the Supreme Court had the next word. In the 1997 case of
City of Boerne v. Flores,” the Court declared that RFRA was an
unconstitutional exercise of Congressional power, insofar as it
applied to the states. In Boerne, the Court ruled that RFRA was
an infringement on the “traditional prerogative and general au-
thority” of the states."* Thus, while RFRA continues to apply to
the federal government,” it is now a dead letter as to the states.

5
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In September of 2000, with the Coalition’s active support, a par-
tial replacement of RFRA, entitled the Religious Land Use and
Institutionalized Persons Act (“RLUIPA”)
This law restores the compelling interest test in most cases deal-
ing with the application of land use and zoning laws to property
owned by religious persons or institutions. It also provides reli-
gious freedom protection to prisoners and other persons in the
custody of the state.

Although this new statute provided added protection to reli-
gious liberty in some circumstances, its reach is limited. It only
protects religious convictions associated with the use of land and
property, or for those institutionalized by the state.'® This leaves
a wide array of religious liberty concerns unprotected—such as
the rights of religious home schoolers, the consciences of reli-
gious health care workers, and the religious rights of state em-

was signed into law.

b

ployees and students at state schools or colleges.

5. Is the “Least Restrictive Means” Portion of the
Compelling Interest Test a Recent Invention?

No. Despite recent claims to the contrary, the “least restrictive
means” prong of the compelling interest test was firmly embed-
ded in Supreme Court jurisprudence prior to 1990. As the Court
stated in a 1981 case, the test for deciding if state action violated
religious freedom was whether the state’s intrusion on religious
conduct “is the /east restrictive means of achieving some compelling
state interest.”!” As early as 1963 the Court said that the state
must “demonstrate that #o alternative forms of regulation would com-
bat such abuses without infringing First Amendment rights.”"®
Certainly the lower federal courts understood the test as articu-
lated by the Supreme Court to contain a least restrictive analysis
prong, as these courts consistently applied that prong in resolving
cases involving religious freedom claims prior to 1990."

Without the “least restrictive means” requirement, the compel-
ling interest test would be effectively neutered. Most state activi-

6
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ties, from drivers’ licensing to student-aptitude testing to land
regulation, can be described by state officials as advancing “im-
portant” or “compelling” public interests. For instance, the state
needs to license drivers so it can prevent injury and death on its
roads. But to meet this safety interest, the state does not need to
give all licensing tests on Saturday—or all on Sunday—thereby
forcing those who attend church on those days from choosing
between their worship observance or driving legally. The state
can reasonably meet its interest by giving the test on both days,
or perhaps on some other day.

In short, while the “compelling interest” requirement is the bark
of a state RFRA, the “least restrictive means” prong is its bite.”

6. Who Opposes State RFRAs and Why?

Some opposition to state REFRAs arises from the bureaucratic
self-interest of certain state and local agencies that do not want
the “hassle” associated with respecting the religious convictions
of the citizens they serve. Among these groups are some correc-
tional agencies, zoning and land use boards, associations of county
attorneys and the occasional state attorney general. The con-
cerns of most of these groups have been mooted, if not muted,
by the passage of the federal Religious LLand Use and Institution-
alized Act of 2000, which deals directly with these groups’ areas
of greatest concern.

More significant opposition can be expected from groups con-
cerned about discrimination against gays and lesbians. These
groups fear that state RFRAs may be used by religious landlords
and employers to deny housing or employment to persons based
on marital status or sexual orientation. These groups have some-
times taken an active role in opposing state RFRAs and have
influenced a number of civil rights organizations to view State
RFRAs as a threat to civil rights generally. Some states do in-
clude sexual orientation in their public accommodation, employ-
ment and housing laws. Federal laws and the laws of many other

7
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states do not.

The discrimination concerns voiced by these groups, however,
overlook the fact that RFRAs do not create a certain victory for
religious landlords or employers in a contest with asserted rights
of association or marital status protection. Rather, a state RFRA
would restore fairness to an arena in which the rights of privacy,
association, and religion sometimes need to be balanced. Sup-
porters of state RFRAs are merely requesting that religious free-
dom be given back its place among the pantheon of fundamental
rights, without determining ahead of time what result would be
achieved when there are competing claims. (For a further discus-
sion of this issue, see “Will State RFRAs Cancel Other Civil Rights
Laws?” below.)

7. Should State RFRAs Contain Exemptions for
Prisoners?

Such exemptions would presently be futile, as prisoners are now
generally protected under the Religious Land Use and Institution-
alized Persons Act of 2000. But the question is relevant, as the
history of the federal RFRA shows that no legislation necessarily
lasts forever. If RLUIPA disappeared, could a state RFRA serve
as the basis for a flood of prisoner litigation? History says no. A
state RFRA creates no further opportunities for prisoner suits
beyond those existing under the federal RFRA during its period
of operation from 1993 to 1997, and during this time no signifi-
cant increase in prisoner claims for religious freedom occurred.

At its height, the federal RFRA only produced an increase in
reported prisoner religious freedom decisions by a per state aver-
age of about 1.5 cases a year. The state attorney generals’ own
reported data show that RFRA caused an increase per state of
only about 3.5 prisoner religious freedom filings a year, which is
consistent with a figure of 1.5 reported decisions.”> Both of these
numbers are insignificant compared to the large volume of other
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prisoner lawsuits brought every year during this same period, more
than 4,000 per state.

Federal legislation was passed in 1996 to curtail frivolous suits
brought by prisoners (the Prison Litigation Reform Act). This
Act discourages all frivolous prisoner litigation, including any such
suits brought as religious freedom claims. Because of these safe-
guards, there is no need to further diminish prisoners’ rights to
bring religious freedom claims. While a state RFRA may have a
very minor affect

on prisoner litiga-  po 7.8, Supreme Court,
tion, in terms of .
. under the First
number of cases, it ,
will be vital in al- Amendment’s old
lowing genuine compelling interest
claims for religious  standard, held that claims
freedom by prison- of peligious conviction
ers to be vindi- o601d not override the

cated. Further, 9 s .
government’s interest in
there were no cases

during the 1993- preventing private acts of

1997 period in racial discrimination.

which a court

granted an inmate a

religious right that threatened the security or operations of a cor-
rectional facility. The same holds true in the dozen or so states
that have passed state RFRAs covering prisoners.

The above data explain why the Department of Justice “strongly
supports” the application of RFRA standatds to prisoners.” Fut-
ther, prisoners are the most highly regulated and controlled seg-
ment of society. But this control does not legitimately extend to
all matters of the soul and spirit. Prisoners may lose their physi-
cal freedom, but not their humanity. Their duties before God
must receive a decent respect from society. State RFRAs would
ensure no more than this.
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8. Will State RFRAs Cancel Other
Anti-Discrimination Laws?**

Some have raised the concern that state RFRAs will under-
mine racial anti-discrimination laws. This is simply not true.
The US. Supreme Court, under the First Amendment’s old com-
pelling interest standard, held that claims of religious convic-
tion would not override the government’s interest in preventing
private acts of racial discrimination. The leading case on this
issue is Bob Jones University v. United States,” in which the Court
upheld the IRS’s denial of tax exemption to the University be-
cause of its racially discriminatory policies. This and other fed-
eral court decisions have made it apparent that overcoming ra-
cial discrimination practiced by private, church-related schools,
is a government interest that outweighs religiously based claims.*
While the outcome may be less certain when non-racial charac-
teristics, such as gender or sexual orientation or marital status,
are the basis of religiously motivated discrimination, these in-
terests have been found by some courts to override religiously
based housing and employment decisions.” In other cases the
free-exercise right has prevailed, protecting the freedom of choice
of the landlord or employer with religious scruples.®

The lesson is that each instance of alleged discrimination will
likely require its own weighing of the facts and circumstances.
A devout widow who rents the apartment over her garage or
who is a live-in landlord at a four-unit complex may be protected
in her conviction that she does not want to facilitate and live
with what she views as immoral conduct. However, the claim
of an absentee religious landlord who owns a forty-unit facility
will come out differently, with the balance likely tipping in favor
of the associational rights of the renters.

While most people agree that anti-discrimination laws protect
important rights, almost all people agree that religious liberty is

10
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a fundamental right. The U.S. Supreme Court has affirmed it as
such and it is plain from the text of the First Amendment. For
many years courts have developed a body of law to deal fairly
with conflicts between and among individual and societal rights.
Those complaining that state RFRAs will skew the balance of
civil rights in favor of religion overlook the fact that the status
quo is profoundly skewed against religion. State RFRAs are
merely an attempt to restore balance to a system that has lost its
equilibrium.

9. Will State RFRAs Disrupt the School System
or Endanger Children??

No. A state RFRA could provide religious students in a public
school the right to form student religious and Bible clubs, the
ability to opt out of some types of objectionable curriculum, the
option to wear religious clothing or ornamentation, and the right
to have their holy
days or religious

holidays respected  Police powers of the
in the scheduling  gtgte are generally un-
of classes and ex- - g0 st00d to be as broad
would not prove and expansive as the
disruptive  to Needs of the commu-
America’s educa-  mity, being only limited
tional system, as by constitutional guide-
shown by the  Tines such as state and

many  decades . .
brior to 1990 dur. Jederal bills of rights.

ing which these
claims did have legal protection and yet did not disrupt school
operations.

A state RFRA would also provide some protection to private

ams. These claims
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religious and home schools against intrusive government regula-
tion. While these entities, especially the latter, are protected in
most states, the protection is at times based on a regulation, or
even a policy, that can rather easily be changed by state officials
without the need for legislative approval. State RFRAs would
place claims for religious home schooling on a surer and firmer
footing than presently exists in many states.

Some child welfare advocates worry that state RFRAs will be
used to justify child abuse or endangerment. However, these
concerns have no basis in the nearly half-century history of the
compelling interest test that RFRAs seek to restore. No court
has ever applied the compelling interest test to a claim for reli-
gious freedom in a way that protected child abuse or endanger-
ment. While parents have rights under the U.S. Constitution to
direct the “upbringing and education” of their children,” the
physical safety and welfare of children lies at the core of those
state interests that are serious and compelling and which a state
has broad discretion to protect.

10. Are State RFRAs Constitutional?3!

Given that state REFRAs are nearly identical to the failed fed-
eral RFRA, might not they suffer from the constitutional prob-
lems found in the federal bill? The answer is no, and it is based on
a fundamental difference between the authority of state and fed-
eral governments.

As high school civics students learn, the federal government is
one of limited and express powers. In other words, its authority
is limited to those powers expressly delegated to it by the Consti-
tution. All other powers of governing, also known as the broad
police powers of the state, are expressly recognized by the Tenth
Amendment of the Constitution to reside in state governments.
These police powers are generally understood to be as broad and
expansive as the needs of the community, being only limited by
constitutional guidelines such as state and federal bills of rights.

12
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In light of the Tenth Amendment and their own inherent police
powers, state governments can and do create legal rights to pro-
tect their citizens beyond those found in their own state consti-
tutions. Indeed, the Swith decision itself recognized that the
federal Constitution allows state legislatures to provide greater
protection for religious liberty than the Court believed was pro-
vided by the federal Constitution.”* Moreover, as long as a state
RFRA is worded so that it is clear that the legislature is creating
a new right, and not merely telling the courts how to interpret
the state constitution, there will be no violation of the separa-
tion of powers mandated by most state constitutions.

At times the claim is made that state RFRAs violate the fed-
eral Establishment Clause because they have the purpose and
affect of advancing religion. Such arguments have never been
accepted by the Supreme Court in similar contexts.”® Moreovet,
they ignore the fact that the compelling state interest test was
applied in protecting religion for neatly fifty years prior to 1990,
yet the Supreme Court never ruled that this was a violation of
the Establishment Clause.

The existence of the Free Exercise Clause, which explicitly
protects religion, shows that the founders envisioned the Es-
tablishment Clause as allowing the special protection and treat-
ment of religion vis-a-vis secular ideologies and groups. Per-
haps the most telling point against the Establishment Clause
objection is that the accommodation of religion is not the same
* The act of a state lifting a
regulatory burden that it has placed upon religion is not the same
thing as a state singling out religion for favor, advancement or

as the advancement of religion.’

support. Rather, such an accommodation is merely a recogni-
tion that the state’s regulatory burden has intruded beyond the
proper limits of its jurisdiction into the realm of religion.

13
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11. Should Churches, Synagogues, Mosques, and
Other Religious Groups Support State RFRAs?

Yes. While religious organizations are legally forbidden from
endorsing individual candidates for political office, such groups
can support legislation, as long as such support is an “insub-
stantial” part of their activities. “Insubstantial” is understood
to mean less than five percent of total budget expenditures. As
most churches and other religious groups spend most of their
time in worship, scripture study, education and community wel-
fare programs, they are generally safe in supporting the occa-
sional bill or legislative proposal.

A state RFRA is just the type of legislation that a religious
group should involve itself with, as these bills go to the heart of
a religious organization’s ability to carry out its religious mis-
sions and functions free from state interference. Safeguarding
the individual conscience is a precept found, in one form or
another, in the traditions of many of the world’s great religions,
including the Christian, Jewish and Islamic faiths. The advo-
cacy of state RFRAs can be an opportunity for religious groups
to share their views about the importance of personal and spiri-
tual freedom in their respective traditions.

14
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2 More material on this subject can be found at Robert O’Neil “Religious Freedom and
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Non-Discrimination: State RFRA Laws Versus Civil Rights,” 32 U.C. Davis Law Rev.
785 (1999).

% 461 U.S. 574 (1983).

% See Brown v. Dade Christian Schools, 556 F.2d 310 (5th Cir. 1977) (affirming
judgment and award of damages against Christian school in racial discrimination case).

2 McCready v. Hoffius, 586 N.W.2d 723 (Mich. 1998), vacated and remanded, 593
N.W.2d 545 (1999); Swanner v. Anchorage Equal Rights Comm’n, 874 P.2d 274
(Alaska 1994); Smith v. Fair Employment and Housing Comm'n, 913 P.2d 909 (Cal.
1996).

28 State v. French, 460 N.W.2d 2 (Minn. 1990); Lewis v. Buchanan, 21 Fair Empl. Prac.
Cas. (BNA) 696 (Minn. Dist. Ct. 1979); Walker v. First Presbyterian Church, 22 Fair
Empl. Prac. Cas. (BNA) 762, 23 Empl. Prac. Dec. (CCH) § 31,006 (Cal. Super. 1980);
Madsen v. Erwin, 395 Mass. 715, 481 N.E.2d 1160 (1985).

» More material on this subject can be found in Thomas Berg, “State Religious Freedom
Statutes in Private and Public Education,” 32 U.C. Davis Law Rev. 531 (1999).

3 Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary, 268 U.S. 510,
534-535 (1925).

3! Further material on this subject can be found at Erwin Chemerinsky, “Do State
Religious Freedom Restoration Acts Violate the Establishment Clause or Separation of
Powers?” 32 U.C. Davis Law Rev. 645 (1999).

32 Employment Division v. Smith, 494 U.S. 872, 890 (1990) (“to say that a non-
discriminatory religious-practice exemption is permitted, or even that it is desirable, is
not to say that it is constitutionally required”).

3 Corp. of Presiding Bishop of the Church of Jesus Christ of Latter-day Saints v. Amos,
483 U.S. 327 (1987) (rejecting the argument that a Title VII exemption for religious
institutions violated the Establishment Clause); Hobbie v. Unemployment Appeals
Comm’n, 480 U.S. 136, 144-45 (1987) (“This Court has long recognized that the
government may (and sometimes must) accommodate religious practices and that it
may do so without violating the Establishment Clause.”)

3% See Corporation of the Presiding Bishop v. Amos, 483 U.S. 327, 338 (1987) (holding
that Title VII statutory provision that accommodates religion has a legitimate secular
purpose); accord, Hobbie v. Unemployment Appeals Comm’n of Florida, 480 U.S. 136,
144-45 (1987); Wisconsin v. Yoder, 406 U.S. 1526, 1543 n.22 (1972); Walz v. Tax
Comm’n, 397 U.S. 664, 673 (1970).
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