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USEPA ISSUESIMPLEMENTATION GUIDANCE
FOR CLEAN AIR ACT SECTION 112(r)(1):
THE ACCIDENTAL RELEASE GENERAL DUTY
CLAUSE

The United States Environmental Protection Agency (“USEPA™) recently issued a
guidance document (“ Guidance Document”) interpreting the general duty clause
(“Genera Duty Clause”) of Section 112(r)(1) of the Clean Air Act (“CAA™").
Under USEPA'’ s expansive interpretation of this provision, owners and operators of
any emitting source, including those not subject to the Risk Management Plan
(“RMP”) requirements of Section 112(r)(7), have a broadly-defined obligation to
plan for, minimize and control accidental releases of extremely hazardous
substances.

Applicability of the General Duty Clause

USEPA interprets the General Duty Clause — which has been in effect and
enforceable since November 15, 1990 — as having far-reaching applicability.
USEPA states that it is applicable to any owner or operator of a stationary source
that produces, processes, handles, or stores an “extremely hazardous substance.”

“Extremely hazardous substances’ are not defined in the CAA. Thelegidative
history of the 1990 Clean Air Act Amendments, however, expressly indicates
that the category does not parallel the Emergency Planning and Community
Right-to-Know Act’s (“EPCRA’S") list of extremely hazardous substances. By
way of further guidance, the legidative history broadly describes the category as
including any substance which has the capacity to cause death, injury, or
property damage due to short-term exposure because of its toxicity, reactivity,
flammability, volatility, or corrosivity. USEPA expects owners and operators to
classify substances as extremely hazardous based on hazards identified by the
facility or industry.

According to USEPA, significant differences exist between applicability of the
RMP requirements of Section 112(r) of the CAA and the General Duty Clause.
USEPA claims that unlike the RMP requirements, obligations arising under the
General Duty Clause are not limited to specifically listed substances. Because
the provision does not include any de minimis exclusions, an owner or operator
of a stationary source can be subject to the General Duty Clause regardless of
the quantity of the extremely hazardous substance at the source. A source even
has general duty obligations for RMP chemicals that are present at below-
threshold levels.




Obligations of Owners and Operators Under the General Duty Clause

The Section 112(r)(1) General Duty Clause appliesin the same manner and to the same extent as the general
duty obligations of the Occupational Safety and Health Act (“OSHA™) (29 U.S.C. § 654). According to
USEPA, the General Duty Clause places a general duty on owners and operators of stationary sources to
comply with three basic obligations: identify hazards from the potential release of extremely hazardous
substances from their facilities; design and maintain a safe facility so asto prevent such releases; and minimize
the consequences of an accidental release, should one occur. The Guidance Document includes USEPA’s
aggressive interpretation of these requirements:

Hazard Identification. USEPA states that owners and operators should identify process hazards by
completing a Process Hazard Analysis (“PHA”) for each process involving extremely hazardous substances.
According to the Guidance Document, this entails using appropriate hazard assessment techniques to
identify hazards associated with substances and processes, potential release scenarios, and the consequences
of each release scenario using modeling or an applicable dispersion analytical technique.

Facility Design and Maintenance. USEPA states that, at a minimum, designing a safe facility requires
facility design to be based on applicable design codes, federal and state regulations and recognized industry
practice. USEPA indicates that proper facility maintenance requires preparation of standard operating
procedures for every aspect of each process to ensure that equipment is operated at safe levels. Facilities
should also develop and implement training programs, incident investigation programs, self audits, and
preventive maintenance programs.

Conseguence Minimization. Finally, USEPA states that each owner and operator should establish atailored
emergency response plan for its facility that anticipates types of releases, develops mitigation processes, and
incorporates mechanisms for local responder notification and involvement. Facility employees should
additionally be trained to recognize emergency situations and be empowered to take action to prevent or
mitigate releases.

In evaluating the adequacy of programs and measures implemented by a stationary source to meet these General
Duty Clause obligations, USEPA first instructs inspectors and auditors to assess whether the programs and
measures meet industry standards or state and federal regulations. Where no industry standard exists or an
industry standard inadequately protects public health and the environment, the Guidance Document states that
the owner or operator is responsible for taking additional appropriate measures to prevent releases and minimize
their consequences.

Pursuant to Section 113 of the CAA, owners and operators who fail to comply with applicable General Duty
Clause requirements may be subject to civil and/or criminal enforcement actions.
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