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IN'I;ERNATIONAL TRADE UPDATE

Landmark WTO Government Procurement Agreement Opens
New Markets for Contractors and Suppliers

On December 15, 2011, negotiators at the World Trade Organization (WTO) Ministerial Conference session in
Geneva concluded a landmark trade agreement that will expand international competition in the government
procurement sector. This new accord comes in the form of revisions to the WTO Government Procurement
Agreement (GPA), which safeguards the access of foreign suppliers to government contracts in 42 countries

worldwide.

Coming after more than a decade of negotiations between the United States, the European Union, and other developed
economies, the revised agreement will replace the original WTO GPA signed in 1994. It also contains some of the

most significant changes in WTO rules on government contracting since the GATT Tokyo Round in 1979. In addition
to extending non-discriminatory treatment for foreign suppliers competing for government contracts, the revised GPA

also:

e  Expands the number of central government agencies subject to GPA disciplines, including an additional 150
central government agencies within the 27 EU Member States, an additional 12 U.S. federal agencies, and agencies

in Aruba, Hong Kong, Israel, Liechtenstein, South Korea, and Switzetland;

e Enhances participation by state, regional, and local government agencies, including liberalizing access to the
Canadian provincial governments for the first time in the GPA’s history — a development that builds upon a
bilateral accord with the United States reached in February 2010; and

e Enacts a clearer, more comprehensive legal regime that covers electronic procurement, provides for greater
government transparency, and creates the conditions that will allow more countries to join the GPA in the future.
China, for example, is cutrrently negotiating its accession to the GPA and Russia has signaled its interest in joining

the accord.

The revised GPA covers government procurement for goods, services, and construction projects. GPA safeguards
protect foreign suppliers of goods and services generally on contracts over U.S. $200,000 tendered by the agencies
listed in the GPA country schedules. Construction contractors, by comparison, are protected with respect to
government tenders over U.S. §7.7 million. Among other things, the GPA requires signatories to implement laws that

give foreign suppliers equal footing in domestic procurement disputes.

In addition to agreeing to revise the GPA, the United States and the European Union have also decided to establish a

Bilateral Procurement Forum. This new body will take a lead role in liberalizing government procurement practices on
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a Trans-Atlantic basis. For the European Union, the revised GPA is an important part of a larger ongoing effort to

modernize public tendering procedures throughout the customs union.

The parties plan to address the remaining formalities as follows:

e  Between now and March 2012, negotiators will review and correct the GPA country schedules;

e The revised GPA then will be submitted to the parties in March in the form of a Protocol for signature;

e Once the Protocol is signed, it will be submitted for ratification under each GPA party’s domestic approval
procedures; and

e The revised GPA will enter into force after two thirds of the parties notify the WTO that they have ratified the
Protocol. For that purpose, the EU and its Member States will be counted as one party.

The parties will probably set a target date when they sign the Protocol in March, but based on past WT'O experience,
the revised GPA is likely to enter into force in eatly 2013.

During the next several months, suppliers wishing to bid on foreign government contracts should evaluate the impact
of the revised GPA on the conditions of competition in the markets covered by the Agreement, including the recourse
to bid challenge procedures.

Sidley Austin has a team of lawyers experienced in government procurement and multilateral trade and investment
agreements. We would be pleased to assist your organization in pursuing the kinds of international contracting

opportunities envisioned under the revised GPA.

If you have any questions regarding this update, please contact the Sidley lawyer with whom you usually work.
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