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M E R G E R S A N D A C Q U I S I T I O N S

The Business Strategy Immunity and Its Application Beyond Hostile Transactions

BY RICHARD B. KAPNICK, COURTNEY A. ROSEN AND

ZACHARY A. MADONIA W hen a client has serious concerns about produc-
ing its most sensitive business information dur-
ing litigation, corporate counsel should consider

whether the business strategy immunity applies. The
business strategy immunity generally protects from dis-
closure information concerning a party’s highly confi-
dential business strategies, the premature disclosure of
which would result in severe harm.1 This doctrine, once
known as the ‘‘white knight privilege,’’ initially arose in
the context of target companies defending against hos-
tile bids for corporate control. In that context, the im-
munity protects against the premature disclosure of
business plans, proposals, or alternatives actively under
consideration by the target company or the acquiror.

1 See, e.g., Parsons v. Jefferson-Pilot Corp., 141 F.R.D. 408
(M.D.N.C. 1992); Stena Fin. B.V. v. Sea Containers, Ltd., 131
F.R.D. 361 (D.D.C. 1989); BNS Inc. v. Koppers Inc., 683
F. Supp. 454 (D. Del. 1988); Grand Metro. PLC v. Pillsbury
Co., Nos. 10319, 10323 (Consol.), 1988 WL 130637 (Del. Ch.
Nov. 22, 1988); Dedde v. Orrox Corp., No. 6409, 1981 WL
15121 (Del. Ch. Apr. 8, 1981).
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Generally, it protects a party’s ongoing deliberations
against the risk that the information disclosed in litiga-
tion will undermine a party’s competitive position in on-
going negotiations.2 While the business strategy immu-
nity is often asserted in litigation arising out of pro-
posed hostile transactions, it has also been invoked in
broader litigation contexts. This article outlines the
scope of the business strategy immunity and explains
why counsel in other settings seeking to shield certain
materials from discovery may consider utilizing this
doctrine.

I. Background on the Business Strategy
Immunity

The business strategy immunity is a specific applica-
tion of the test required for a protective order under
Federal Rule of Civil Procedure Rule 26(c) or its state
equivalent. That test requires a balancing of ‘‘the impor-
tance of the matter sought to be discovered to the party
seeking it; the risk of nonlitigation injury that might oc-
cur to the [other party] if discovery is permitted; and
the stage of the company’s efforts as well as the stage
of the litigation.’’3

The business strategy immunity was first developed
in the context of target companies defending against
hostile contests for corporate control.4 Courts applied
the immunity to limit discovery surrounding target
companies’ attempts to evade a transaction proposed by
a hostile bidder. In many cases, the target’s primary op-
tion was to solicit competing bids from so-called ‘‘white
knights’’ who might offer an alternative transaction on
more favorable terms.5 Hence, the immunity’s original
name, the ‘‘white knight privilege.’’

At a fundamental level, courts have shielded this type
of information to protect shareholder interests.6 Courts
recognize that, in contests for corporate control, ‘‘the
board of directors of a target company continues to
have an ongoing responsibility to manage the corpora-
tion and, in the face of such a contest, that responsibil-
ity may entail the exploration of alternative transactions
that would better promote corporate and shareholder
welfare.’’7 Were a hostile bidder allowed to discover the
nature of those alternative transactions, or the identity
of potential white knights, then the board’s ability to ne-
gotiate effectively with the hostile bidder and with par-
ties to the alternative transactions could be significantly
undermined.8 For example, if a hostile bidder learns the

value that a target’s board places on its own stock, then
the bidder is unlikely to make a bid above that figure,
which could deprive the shareholders of legitimate
value that they may otherwise have received.9 Alterna-
tively, allowing discovery into the alternative strategies
being considered by a target’s board of directors could
allow the hostile bidder to ‘‘take preemptive measures
to prevent the [target] from mounting a counter offen-
sive,’’ which ‘‘would seriously impair, if not destroy, the
[target] board’s ability to negotiate a higher offer for its
shareholders.’’10 Even allowing a hostile bidder to learn
identities of other bidders could have a serious chilling
effect on the number of potential white knights.11 For
any number of reasons, parties to potential alternative
transactions may have serious reservations about enter-
ing into negotiations if takeover litigation threatens
confidentiality, which could further hurt shareholder
value by reducing the likelihood that a target’s board
can come up with a more favorable, alternative transac-
tion.

In recognizing the business strategy immunity, courts
prevent hostile bidders from using the machinery of liti-
gation discovery to acquire an unfair advantage. In this
context, a confidentiality order alone is insufficient to
prevent a company’s most sensitive business informa-
tion from being used in an unfair manner in negotia-
tions outside of litigation. As Chancellor Allen of the
Delaware Chancery Court stated:

I do not regard confidentiality orders as providing absolute
protection. If they did, there would be no need to attempt to
evaluate competing claims in this setting, for the words
written on a page would afford the protection of a guarded
vault. We must operate, however, in a world more closely
aligned with a reality in which mistakes occur and in which
trust is sometimes abused for advantage.12

In the context of takeover litigation, where strategic
negotiations occur both separate from and simulta-
neously with the lawsuit, the risk of mistake or abuse of
trust can be devastating. Even an order limiting dis-
semination to attorneys cannot always offer adequate
protection because there is no practical way to segre-
gate an attorney’s duty to zealously represent the client
from the responsibility to maintain confidentiality un-
der a court order.13 Once an attorney becomes apprised
of sensitive information, it becomes part of the factual
background that is relied upon to advise the client. The
only effective protection is to bar discovery in its en-
tirety albeit for a limited time.142 See Grand Metro., 1988 WL 130637.

3 Id. at *2.
4 The first reported opinions discussing the business strat-

egy immunity were issued in the 1980s. See, e.g., Coastal Corp.
v. Texas E. Corp., 707 F. Supp. 280 (S.D. Tex. 1989); BNS Inc.,
683 F. Supp. 454. Prior to that time, the business strategy im-
munity consisted of a ‘‘body of oral rulings [and] orders’’ that
had not been pulled together in any ‘‘comprehensive [or] in-
structive’’ way. Computervision Corp. v. Prime Computer, Inc.,
No. Civ. A. 9513, 1988 WL 909326, at *1 (Del. Ch. Jan. 26,
1988).

5 See BNS Inc., 683 F. Supp. at 457-58.
6 Grand Metro., 1988 WL 130637, at *2 (‘‘We have repeat-

edly recognized that disclosure of such efforts, while they are
ongoing, may be detrimental to shareholder interests.’’).

7 Id. at *2.
8 BNS Inc., 683 F. Supp. at 457 (holding that discovery

‘‘would seriously impair, if not destroy, the Koppers board’s
ability to negotiate a higher offer for its shareholders’’).

9 See NiSource Capital Mkts., Inc. v. Columbia Energy
Group, No. Civ. A. 17341, 1999 WL 959183, at *1 (Del. Ch.
Sept. 24, 1999).

10 BNS Inc., 683 F. Supp. at 457.
11 See Corning Inc. v. SRU Biosystems, LLC, 223 F.R.D.

191, 194 (D. Del. 2004) (‘‘[The target’s] assertion of oppression
centers on the potential ‘chilling effect’ the disclosure of docu-
ments relating to third-party bids . . . will have on future bids
for its acquisition.’’).

12 Gioia v. Texas Air Corp., No. 9500, 1988 WL 18224, at *3
(Del. Ch. Mar. 3, 1988).

13 See id. at **2-3.
14 See id. at *3. Limiting disclosure to litigation attorneys

also does not solve the problem given the frequent and neces-
sary interactions between litigation and transactional attor-
neys in the context of a contest for corporate control.
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II. Application of the Immunity in Corporate
Transactions

Although many of the cases discussing the business
strategy immunity have arisen in Delaware state court,
the doctrine is no stranger to the federal courts.15 The
first comprehensive articulation of the business strat-
egy immunity in federal court occurred in 1988 in BNS
Inc. v. Koppers Co., Inc.16 In that case, the board of the
target company, Koppers Co., Inc., had rejected hostile
bids of $45 and $56 per share from BNS Inc. The Dis-
trict Court of Delaware considered whether the hostile
bidder was entitled to discovery of information related
to the target board’s assessment of the adequacy of the
bidder’s most recent $60 offer (on which the board had
not yet taken a position) as well as certain defensive
measures that the board was considering.17 The thresh-
old issue was whether to apply Delaware or federal law.
If the ‘‘white knight privilege’’ existed as a substantive
privilege under Delaware law, then Delaware law
would supply the rule of decision. Otherwise, federal
law would control. Citing to the Delaware Chancery
Court’s opinion in Computervision Corp. v. Prime Com-
puter,18 the court determined that the ‘‘white knight
privilege’’ is not a state law privilege, but arises from
the court’s procedural power to limit discovery under
Rule 26(c) of the Federal Rules of Civil Procedure.19

Recognizing that Rule 26(c) requires balancing ‘‘the
countervailing legitimate interests and accommodating
the needs of both parties,’’ the court weighed the bid-
der’s need for the information versus the harm that
would befall the target if the information were dis-
closed.20 The court first determined that the target
faced significant harm if it had to disclose its assess-
ment of the adequacy of the bidder’s offer: ‘‘[i]f [the de-
fendant] were to be compelled to produce documents
about what its position should be on the [tender] offer,
it could destroy its ability to act in the best interest of

its shareholders . . . [by] destroy[ing] [its] ability to ne-
gotiate a higher offer for its shareholders.’’21 Impor-
tantly, the court found that the bidder had no need for
this information unless and until the target actually re-
jected the bid.22 On balance, then, the interests of the
target clearly outweighed those of the bidder and the
court chose to apply the business strategy immunity.

Later that year, the Delaware Chancery Court articu-
lated its own business strategy immunity standard that,
in large part, followed its federal counterpart. Grand
Metropolitan PLC v. The Pillsbury Company23 centered
around whether the target’s board had acted in good
faith in resisting a hostile bidder’s $60 per share cash
tender offer, and whether the board’s actions, including
the adoption of a poison pill, were reasonable.24 The
bidder sought discovery of details relating to the ‘‘pos-
sibility of proposing’’ a transaction with a white knight,
which the target resisted, citing the ‘‘white knight’’ or
‘‘business strategy privilege.’’25 Like the District Court
of Delaware, the Chancery Court anchored the courts’
authority to grant business strategy immunity in the
comparable Rule 26(c) of the Delaware Rules of the
Court of Chancery.26

Chancellor Allen instructed the Delaware courts to
engage in a ‘‘balance of interests approach’’ that:

[A]ttempts to evaluate the importance of the matter sought
to be discovered to the party seeking it; the risk of nonliti-
gation injury that might occur to the target corporation if
discovery is permitted; and the stage of the company’s ef-
forts, as well as the stage of the litigation.27

Balancing the interests of the bidder and the target,
the Chancery Court decided not to apply the immu-
nity.28

The Grand Metropolitan court recognized that, un-
like in BNS Inc., Pillsbury’s board had already rejected
the $60 tender offer. As such, the ‘‘efforts by [the tar-
get]’’ to locate a white knight were ‘‘relevant to the rea-
sonableness of the board’s judgment that [the bidder’s]
$60 [per share] cash offer constitutes a ‘threat’ and . . .
is ‘inadequate.’ ’’29 Whether to apply the immunity
turned on ‘‘the risk of nonlitigation injury that might oc-
cur’’ to the target from disclosure. The court distin-

15 See, e.g., BNS Inc., 683 F. Supp. 454; Parsons, 141 F.R.D.
at 418-20; Stena Fin. B.V., 131 F.R.D. 361. For example, the
business strategy immunity has been applied in federal district
courts in Delaware, the Middle District of North Carolina, the
District of Columbia, the Southern District of Indiana, and the
Southern District of New York. Corning Inc., 223 F.R.D. at 193-
94; Parsons, 141 F.R.D. at 418-19; Stena Fin. B.V., 131 F.R.D.
at 362; IPALCO Enters., Inc. v. PSI Res., Inc., 148 F.R.D. 604,
607-08 (S.D. Ind. Apr. 27, 1993); E.On AG v. Acciona, S.A., No.
06 Civ. 8720 (DLC), 2007 WL 316874, at *6 n.10 (S.D.N.Y. Feb
. 5, 2007); In the Matter of a Subpoena, Dated Oct. 2, 1987 Is-
sued to: PaineWebber Inc., 117 F.R.D. 352 (S.D.N.Y. 1987).

16 683 F. Supp. 454.
17 Id. at 455-56. In BNS Inc., the parties agreed that the

identity of third parties with whom the target was currently ne-
gotiating were protected. Id. at 456. At issue were defensive
measures other than ongoing negotiations. Id. at 455-56.

18 1988 WL 909326, at *1 (‘‘Suffice it for the moment simply
to say that the concept is more nearly like the limited immu-
nity to discovery accorded attorneys’ work product-in the
sense that a balancing process between plaintiffs’ need and al-
ternatives and the importance of the counterbalancing confi-
dentiality interest of defendant is involved-than it is a true
privilege.’’).

19 BNS Inc., 683 F. Supp. at 457. FRCP 26(c) provides in
pertinent part: ‘‘The court may, for good cause, issue an order
to protect a party or person from annoyance, embarrassment,
oppression, or undue burden or expense . . . .’’ Fed. R. Civ. P.
26(c).

20 Id. at 457.

21 Id.
22 Id. (‘‘It follows [that] BNS will have a critical need for

documents which contain information relative to all defensive
alternatives being pursued by the Koppers board. Weighed
against this need is the possible detriment to Koppers share-
holders. If BNS were privy to advance disclosure of Koppers
[sic] strategy in its formative stages, it conceivably could take
preemptive measures to prevent Koppers from mounting a
counter offensive.’’).

23 1988 WL 130637.
24 Id. at *1.
25 Id. at *3. The court also reiterated its holding from Com-

putervision Corp. that ‘‘the ‘business strategy privilege’ or
‘white knight privilege’ is not technically a privilege in the
sense that proof of certain elements creates something akin to
an entitlement, but is in the nature of a qualified immunity to
discovery similar to the attorney’s work product doctrine.’’ Id.
at *2.

26 Id. at *2. Rule 26(c), like its federal counterpart, permits
a court to regulate discovery by making any order ‘‘to protect
a party or person from annoyance, embarrassment, oppression
or undue burden or expense . . . .’’ Del. R. Ct. Ch. 26(c).

27 Id. at *2.
28 Id. at *3.
29 Id.
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guished between white knights that ‘‘excite[ed] a still
lively interest’’—that is, where ‘‘discussions may in
good faith be said to be ongoing’’—and potential white
knights for whom the target was merely considering the
‘‘possibility of proposing’’ a transaction. The court rec-
ognized that discovery of ongoing negotiations of alter-
native transactions could easily derail them and applied
the business strategy immunity with respect to those
discussions. In the case of terminated discussions of po-
tential alternative transactions, the court found the risk
of harm too attenuated and permitted discovery.30

Since BNS Inc. and Grand Metropolitan, courts have
applied the ‘‘balancing of interests approach’’ when de-
termining whether to apply the business strategy immu-
nity31 by (1) evaluating the importance of the informa-
tion to the party seeking it, and (2) assessing the risk of
harm to the party opposing discovery. Courts do not
consider either inquiry in isolation.

Relevance of the Information. In evaluating whether to
apply the business strategy immunity, the courts first
focus on the relevance of the information sought to the
litigation. Discovery is likely to be denied when the in-
formation has minimal relevance.32 This often turns on
the nature and the stage of the litigation.33 For ex-
ample, in NiSource Capital Markets, Inc. v. Columbia
Energy Group,34 a hostile bidder had brought a Uno-
cal35 challenge against a share repurchase program
that the target’s board had adopted in response to the
bidder’s tender offer. The Delaware Chancery Court
found that to state a Unocal claim at the pleadings
stage, the bidder did not need to allege anything con-

cerning the target’s internal valuations.36 Instead, the
bidder only needed to allege that the target had not rec-
ommended that the shareholders approve the offer, de-
spite the fact that it was above market.37

On the other hand, even if the information sought has
relevance to actually-litigated issues, a court may deny
discovery so long as the adjudication of those issues is
not immediately required. For example, in Parsons v.
Jefferson Pilot Corp., the Middle District Court of North
Carolina granted plaintiff’s request for business strat-
egy immunity from disclosing sensitive information re-
lated to a proxy contest even though the information
was relevant to the defendant’s affirmative defenses.38

Under the circumstances, this holding was justified be-
cause the court deferred any ruling on the defendant’s
affirmative defenses ‘‘until such a time as [the defen-
dant] may have discovery’’ of the relevant documents.39

In evaluating the business strategy immunity, courts
sometimes consider the motive behind the discovery re-
quest.40 Simply because information has some conceiv-
able relevance to litigation does not preclude the possi-
bility that the party seeking the information is primarily
interested in advancing its business interests outside of
litigation. This possibility of overreaching was recog-
nized in NiSource, where the court denied discovery of
valuation information in part because the bidder’s
chairman had made public statements in a newspaper
article, indicating that he would ‘‘find out the sales price
suggested by [the target’s] investment advisors through
the discovery process in the Court of Chancery.’’41 In
denying the discovery request, the court noted that this
was exactly the ‘‘sort of behavior’’ that the business
strategy immunity was designed to prevent.42

Risk of Harm. When courts evaluate the harm to the
party asserting the immunity, two issues predominate.
The first involves the nature of the information on
which discovery is sought. The relevant question is
whether the disclosure of the information would
threaten a non-litigation injury, such as unfairly under-
mining a party’s negotiating position. In Computervi-
sion Corp., the Delaware Chancery Court defined the
‘‘core region of data protected by [the immunity]’’ as:

[I]nformation disclosing or relating to a functioning board’s
ongoing consideration of alternatives to the present offer,
including information relating to possible ‘white knights’ or
negotiations with such third parties, information relating to
alternative forms of transactions such as self-tenders or re-
capitalizations or information relating to negotiating strate-
gies with respect to improving the [bidder’s] offer.43

30 Id.
31 See, e.g., Corning Inc., 223 F.R.D. at 194; Corp. Prop. As-

socs. 8, L.P. v. Amersig Graphics, Inc., Civ. A. No. 13241, 1995
WL 214359 (Del. Ch. Mar. 24, 1995); Parsons, 141 F.R.D. 408;
Vitro v. Anchor Glass Container Corp., Civ. A. No. 11016, 1989
WL 108406 (Del. Ch. Sept. 20, 1989).

32 BNS Inc., 683 F. Supp. at 458 (barring discovery into a
board’s assessment of the adequacy of a hostile offer unless
and until the offer is rejected).

33 See, e.g., id.; NiSource, 1999 WL 959183, at *2; Parsons,
141 F.R.D. at 420.

34 1999 WL 959183.
35 Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 955

(Del. 1985) (Enhanced judicial scrutiny of ‘‘a defensive mea-
sure to thwart or impede a [corporate] takeover’’ requires
‘‘reasonable grounds for believing that a danger to corporate
policy and effectiveness existed’’ and ‘‘it must be reasonable in
relation to the threat posed.’’).

36 See NiSource, 1999 WL 959183, at *2 (‘‘The plaintiffs do
not need the internal valuations of the target company to pur-
sue their [Unocal] claim . . . .’’).

37 Id. at *2.
38 141 F.R.D. at 419-20.
39 Id. at 420.
40 See, e.g., NiSource, 1999 WL 959183, at *3.
41 Id. (internal quotations omitted).
42 Id. (‘‘This Court has always been hesitant to grant discov-

ery where the information disclosed may not be used for
proper legal purposes, but rather for practical business advan-
tages. . . . The Court’s desire to prevent this sort of behavior,
and its emphasis on maintaining a level playing field for both
bidder and target, has often lead this Court to narrowly tailor
discovery. Gioia, supra. It is largely this concern that gave rise
to the business strategy immunity, and it is in this spirit as well
that I deny plaintiffs’ discovery request.’’).

43 Computervision Corp., 1988 WL 909326, at *1 n.1.

Note to Readers
The editors of BNA’s Securities Regulation &
Law Report invite the submission for publica-
tion of articles of interest to practitioners.

Prospective authors should contact the Manag-
ing Editor, BNA’s Securities Regulation & Law
Report, 1801 S. Bell St. Arlington, Va. 22202-
4501; telephone (703) 341-3889; or e-mail to
sjenkins@bna.com.
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At issue was whether a hostile bidder would be pre-
cluded from discovering ‘‘the basis for the determina-
tion by [the target’s board] that the [bidder’s] initial of-
fer was inadequate.’’44 The court concluded that finan-
cial information relating to a previously rejected offer
was not part of the ‘‘core region of data protected by
this concept’’ and denied business strategy immunity.45

On the other hand, valuation information relating to
active offers is at the core of the immunity. For ex-
ample, in NiSource, a bidder sought production of a tar-
get company’s highly confidential financial informa-
tion, which included the target’s internal valuations.46

In deciding to apply the immunity, the Delaware Chan-
cery Court recognized the danger threatened: if a bid-
der got access to a target’s internal valuations, then that
bidder would know the target’s reservation price, which
would make it impossible for ‘‘arms-length bargaining
between the parties.’’ Moreover, the bidder would not
‘‘offer a price per share that exceeds the value the tar-
get itself places on its own stock.’’47 As such, the share-
holders would be unfairly denied the chance at obtain-
ing a premium that the bidder might have paid if it re-
mained unaware of the reservation price.48

The second issue that comes up when evaluating the
harm to the party asserting the immunity is a question
of timing: namely, is there a sufficiently ‘‘lively’’ inter-
est in the confidential information such that the party
would actually be harmed by the disclosure?49 This
question is revisited throughout the litigation: even if
the court grants immunity initially, it may allow discov-
ery later if the threat of harm recedes50 and vice-
versa.51 The party seeking protection must establish
that it has a sufficiently lively interest.52 For example,
as shown in Grand Metropolitan, if a particular strategy
has not materialized, or any consideration of it has ter-
minated, then courts will be less likely to grant protec-
tion.53 Such is the case when there are no ongoing ne-
gotiations between a target and a potential alternative
suitor and where the possibility that negotiations will
resume is remote. Similarly, if a particular strategy un-
der consideration by the board has been foreclosed by

subsequent events, then business strategy immunity
may no longer be appropriate.

The simple fact is that whenever there is no ongoing
or imminent prospect of the alleged harm occurring,
business strategy immunity does not apply. For ex-
ample, in Cincinnati Bell Cellular Sys. v. Ameritech Mo-
bile Phone Servs. Co. of Cincinnati, Inc., the plaintiff at-
tempted to dissolve a partnership in which it was a lim-
ited partner and in which the defendant was the
majority owner.54 During the litigation, the defendant
requested that the plaintiff disclose its valuation of the
partnership as well as of its other businesses.55 Plaintiff
asserted business strategy immunity, arguing that the
defendant, as a competitor and a potential purchaser of
plaintiff’s businesses, might gain an unfair advantage
from learning the plaintiff’s internal valuations.56 The
Delaware Chancery Court disagreed, finding that the
‘‘speculative threat’’ that the defendant may ‘‘at some
time in the future’’ seek to acquire the plaintiff or one
of its affiliates was insufficient to establish the business
strategy immunity.57

Application to Bidders. Courts have extended business
strategy immunity to cover the confidential strategies of
bidders as well. In Atlantic Research Corp. v. Clabir
Corp., the target sought discovery of a hostile bidder’s
ongoing strategies and plans.58 The bidder refused, as-
serting the business strategy immunity. In response, the
target argued that the immunity was only available to
target corporations and that hostile bidders could not
invoke its protection.59 The Delaware Chancery Court
disagreed, holding that business strategy immunity ap-
plied equally to protect the strategies and plans of hos-
tile bidders as it did to protect those of target corpora-
tions.60 Applying the balancing test, the court protected
the bidder’s ‘‘ongoing strategies and plans—that is, live
strategies and plans.’’61

III. Application of the Immunity Outside of
Hostile Transactions

The business strategy immunity has been applied in
a variety of situations outside the hostile takeover con-
text. The key inquiry is whether the same consider-
ations that justify it in takeover litigation are present:
the serious and imminent threat of harm arising from
premature disclosure, and the inadequacy of a confi-
dentiality order to address that threat of harm.

Proxy Contests. Parties to litigation involving proxy
contests, especially those in which corporate control is
contested, have interests at stake comparable to parties
who have asserted the business strategy immunity in
takeover litigation.62 For example, in Dolphin Ltd.

44 Id. at *1.
45 Id.
46 1999 WL 959183, at *1. See also Dolphin Ltd. P’ship I,

L.P. v. InfoUSA, Inc., No. Civ. A. 1709-N, 2006 WL 1071518, at
*1 (Del. Ch. Apr. 11, 2006) (Board evaluation materials relat-
ing to potential sale of company ‘‘contain highly sensitive, non-
public information concerning valuation and strategic alterna-
tives, including potential strategic partners.’’).

47 Id.
48 Id.
49 See Grand Metro., 1988 WL 130637, at **2-3; see also

BNS Inc., 683 F. Supp. at 457 (holding that when the board is
actively reviewing an alternative, its interest in confidentiality
is very high and disclosure of its deliberations could harm its
ability to act in the best interest of the stockholders).

50 See Parsons, 141 F.R.D. at 420 (‘‘The Court will protect
from discovery, at this time, any documents which reveal an
ongoing strategy of the respondents with respect to a contest
for control . . . The limitation thus stated by the Court – at this
time – is critical.’’) (emphasis in original).

51 See Computervision Corp., 1988 WL 909326, at *1 (‘‘This
ruling [denying the immunity] is, therefore, not intended to
foreclose the defendant from hereafter asserting a ‘white
knight privilege’ . . . .’’).

52 See IPALCO Enters., 148 F.R.D. at 607.
53 Grand Metro., 1988 WL 130637, at *3.

54 Civ. A. No. 13389, 1995 WL 347799, at *1 (Del. Ch. May
17, 1995).

55 Id. at *3.
56 Id.
57 Id.
58 No. Civ. A. 3783, 1987 WL 758584, at *1 (Del. Ch. Feb. 10,

1987).
59 Id. at *2.
60 Id.
61 Id. at *3.
62 For instance, in Dedde v. Orrox Corp., the Delaware

Chancery Court protected a shareholder bringing a Section
220 proceeding from disclosing his intended strategy and tac-
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P’ship v. InfoUSA, the Delaware Chancery Court ap-
plied the business strategy immunity in a Section 220
books and records action surrounding a proxy con-
test.63 The plaintiff shareholder sought discovery of
documents concerning the defendant board’s evalua-
tion of a sale process. Although plaintiff had previously
been denied discovery under the business strategy im-
munity, plaintiff argued that business strategy immu-
nity was no longer necessary because the board was un-
likely to renew its evaluation of the sale process.64 Nev-
ertheless, the court refused to grant discovery because
the documents contained ‘‘highly sensitive, non-public
information concerning valuation and strategic alterna-
tives, including potential strategic partners.’’65

Similarly, in Parsons v. Jefferson Pilot Corp., a share-
holder brought suit against a corporation alleging that
false statements and omissions in proxy materials mis-
led shareholders into approving an amendment to the
corporation’s stock option plan, which allowed for
grants of unrestricted stock to the board and certain of-
ficers.66 The defendant countered that the lawsuit was
‘‘just one tactic in the plaintiff’s coordinated assault on
the management of [defendant] . . . for the improper
purpose of aiding plaintiff and her associates toward
their goal of taking control of [defendant] for their own
purposes . . . .’’67 The defendant sought discovery con-
cerning this motive, including information about ‘‘ex-
actly what [plaintiff] and her associates [had] been do-
ing and planning since . . . they publicly began their
campaign to oust current management . . . .’’68 Citing
the business strategy immunity, plaintiff refused to dis-
close information concerning ‘‘any contemplated proxy
contest.’’69 After recognizing the competing interests
between the defendant’s need for the information to
‘‘fairly prepare for trial’’ and plaintiff’s need for protec-
tion ‘‘to be able to carry out an ongoing strategy in the
context of a . . . proxy contest,’’ the Middle District
Court of North Carolina granted business strategy im-
munity for any documents which revealed ‘‘an ongoing
strategy of [the plaintiff] with respect to a contest for
control of [the defendant].’’70

Shareholder Derivative Litigation Parties to shareholder
derivative actions also have sought to assert the busi-
ness strategy immunity. For example, in Gioia v. Texas
Air Corp., shareholders brought a derivative action for
waste and breach of fiduciary duty against Eastern Air
Lines and its parent, Texas Air Corporation, alleging
that Eastern and Texas Air had engaged in a scheme to
transfer the assets of Eastern to Texas Air.71 The class
name plaintiffs were two of Eastern’s pilots, both of

whom were members of the Airline Pilots Association
(‘‘ALPA’’), an organized labor union. During the litiga-
tion, plaintiffs sought production of Eastern’s ‘‘strike
planning documents,’’ the airlines’ top secret strategies
for responding to an anticipated future pilots’ strike.72

Defendants argued that revealing their strike contin-
gency planning to the plaintiffs, who were members of
the very labor organization with whom the defendants
were already having labor issues, posed a significant
threat outside of litigation. Because of this, defendants
sought to withhold the strike planning documents un-
der the business strategy immunity.73 Plaintiffs argued
against application of the business strategy immunity in
shareholder actions generally, reasoning that ‘‘[t]he
policy of enforcing fiduciary duties is said to be more
compelling than the policies protecting business confi-
dences.’’

The Delaware Chancery Court disagreed:

While this court has a long tradition of sensitive protection
of legitimate shareholder interests, it is surely a gross mis-
take to believe that shareholder interests would uniformly,
or even perhaps regularly, be advanced by a rule of discov-
ery that automatically required disclosure of confidential
business information or plans to shareholders who assume
for themselves the role to speak for others in bringing class
or derivative litigation.74

In applying the Rule 26(c) balancing of interests test,
the court noted that the plaintiffs’ had not demon-
strated much need in the derivative action for the strike
planning documents, due to the fact that they had little
relevance to the plaintiffs’ claims.75 The court com-
mented upon the similarity between this case and the
corporate takeover context, based on the fact that the
plaintiffs, as members of the pilots’ union, could use the
strike planning documents to gain an unfair advantage
in their separate labor dispute with Eastern. As in take-
over litigation, this threat could not be adequately ad-
dressed by a confidentiality order.76

Trust Administration. The Delaware Chancery Court
has also applied the business strategy immunity in the
context of litigation against a trustee brought by the
trust’s beneficiaries. In In the Matter of Heizer Corp.,
the court applied the immunity to prevent disclosure of
documents relating to ‘‘confidential ongoing attempts
by the trustee to dispose of Trust assets.’’77 The trust
beneficiaries argued that the business strategy immu-
nity only applies in the corporate takeover context. The
court disagreed, finding that ‘‘the threat that disclosure
of ongoing negotiations with third parties will under-
mine the [trustee’s] ability to successfully conclude
those negotiations’’ required business immunity protec-
tion.

tics ‘‘in any proposed proxy fight and . . . inquiry into any area
which will provide [the defendant] with information to be used
in evaluating [the plaintiff’s] capabilities or in formulating de-
fenses against his intended proxy fight.’’ 1981 WL 15121, at *1.
The court barred such discovery, except for those documents
that plaintiff planned to introduce at trial on his Section 220
inspection request. Id.

63 2006 WL 1071518, at *1.
64 Id.
65 Id.
66 141 F.R.D. at 410.
67 Id.
68 Id. at 411.
69 Id. at 418.
70 Id. at 419-20.
71 1988 WL 18224, at *1.

72 Id. at *2.
73 Id.
74 Id.
75 Id. at *3.
76 Id. See also PaineWebber, Inc., 117 F.R.D. at 353 (In

shareholder derivative action challenging a stock offering as
improperly dilutive, ‘‘possible future courses of action or ar-
rangements, strategies of the shareholders’ group being con-
sidered or recommended . . . [are] matters well outside the rea-
sonable and fair scope of the charges in the litigations in-
volved.’’).

77 No. 7949, 1987 WL 19560, at *1 (Del. Ch. Nov. 9, 1987).
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Business Torts. The business strategy immunity has
also been applied in the business tort realm. For ex-
ample, in Corporate Property Associates 8, L.P. v. Am-
ersig Graphics, Inc., the Delaware Chancery Court ap-
plied the immunity in a fraudulent conveyance action.78

The plaintiffs had leased certain property to two of the
defendants, ASG and Foote.79 A few years later, ASG
and Foote transferred virtually all of their assets to AS
Memphis and AS Southeast, respectively, two wholly
owned subsidiaries of defendant Amersig, in satisfac-
tion of obligations that ASG and Foote owed to Amer-
sig’s parent. AS Memphis and AS Southeast chose not
to assume liability under the leases, at which point the
plaintiffs filed suit. During the litigation, Amersig en-
tered into merger and acquisition negotiations with a
third party. The court applied the business strategy im-
munity to deny plaintiffs access to documents relating
to these ongoing negotiations. According to the court,
the plaintiffs had not shown that the negotiations were
‘‘vital to their case,’’ so they would not be permitted to
intrude and possibly compromise Amersig’s ongoing
negotiations.80

On the other hand, in Corning Inc. v. SRU Biosys-
tems, LLC, the District Court of Delaware considered
applying the business strategy immunity in a tortious
interference suit, but ultimately determined that there
was not a sufficient risk of harm.81 In the case, the de-
fendant, SRU, filed a counterclaim against Corning, al-
leging that it had lost sales because of Corning’s tor-
tious interference with its business relationships. Corn-
ing sought disclosure of information related to a third-
party’s attempt to purchase SRU, reasoning that the
third-party’s bid likely involved an assessment of SRU’s
sales projections, which could be relevant for determin-
ing the extent of the lost sales.82 In seeking business
strategy immunity, SRU argued that disclosure would
deter future bidders and give the defendant an unfair
advantage in bidding; or in other words, disclosure
would cause the exact harm that the business strategy
immunity was created to prevent.83 However, at that
time Corning was not actively seeking to acquire SRU
and had represented to the court that it had no plans to
do so in the future.84 In light of this, the court denied
business strategy immunity, finding that potential bid-
ders were unlikely to be threatened if Corning had ac-
cess to documents relating to their bids, because Corn-
ing was not presently itself a potential bidder.85

Bankruptcy. The business strategy immunity has also
been applied in bankruptcy litigation to prevent the pre-
mature disclosure of a debtor company’s internal valu-
ations and sensitive information related to ongoing
mergers and acquisitions communications. The poten-
tial valuation and alternative transaction issues in bank-
ruptcy proceedings are often comparable to those same
issues in the takeover context. In both cases, the prema-
ture disclosure of information about potential bidders
could compromise negotiations and have a chilling ef-
fect on the number of companies who are willing to en-
tertain a possible transaction with a bankrupt company.
Likewise, the premature disclosure of internal valua-
tions is problematic to the extent that creditors or other
stakeholders in the bankruptcy litigation are also poten-
tial purchasers of and investors in the bankrupt com-
pany. For example, in In re Smurfit-Stone Container
Corp.,86 the Bankruptcy Court for the District of Dela-
ware protected from discovery the identity of potential
mergers and acquisitions partners and the substance of
any ongoing negotiations with potential mergers and
acquisitions partners, as well as its internal valuations.

IV. Conclusion
The business strategy immunity was created to pre-

vent parties from using sensitive information discov-
ered in litigation to gain an unfair advantage outside of
litigation. Application of the immunity requires courts
to balance the extent to which the party seeking disclo-
sure needs the information in order to fully and fairly
litigate the matter at issue, versus the risk of non-
litigation harm to the party seeking the immunity. Both
inquiries are time dependent—the party seeking discov-
ery may have to wait until the information becomes
highly relevant to an actually litigated issue. In addition,
even if a court has already granted business strategy
immunity, it may later order production if the particular
strategy is no longer viable.

Although originally developed in the hostile takeover
context, courts have recognized that the underlying
considerations justifying application of the business
strategy immunity apply equally in other situations. As
noted in this article, courts have protected a party’s con-
fidential business strategies or valuation information in
proxy contests, shareholder derivative suits, trustee-
beneficiary litigation, business tort litigation, and bank-
ruptcies. There is no reason why the immunity would
not be available in many other situations as well, so
long as the disclosure of a party’s confidential business
information imminently threatens a non-litigation in-
jury. In any context in which the disclosure of a client’s
most sensitive business strategies or other information
threatens harm outside of litigation, such as by compro-
mising ongoing negotiations, counsel should consider
invoking the business strategy immunity.

78 1995 WL 214359, at *2.
79 The facts of this case are from an earlier opinion denying

a motion to dismiss. See Corp. Prop. Assocs. 8, L.P. v. Amersig
Graphics, Inc., Civ. A. No. 13241, 1994 WL 148269, at **1-2
(Del. Ch. Mar. 31, 1994).

80 Corp. Prop. Assocs. 8, 1995 WL 214359, at *2.
81 223 F.R.D. at 193-94.
82 Id. at 192.
83 Id. at 193.
84 Id. at 194.
85 Id. 86 No. 09-10235 (BLS) (Bankr. D. Del. 2010).
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