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Chapter 2

Sidley Austin LLP

Tanya Landon

Sabrine Schnyder

Remedies for Breach of the 
Arbitration Agreement –
Dealing with Parties That Try 
to Circumvent Arbitration

in dispute, the local court in Switzerland, a state party to the 
New York Convention, will refuse to hear the case and refer 
the parties to arbitration.

This is not always the case, however, and parties that desire to 
obstruct or avoid arbitration altogether often employ creative ways 
to try to circumvent arbitration.  While the default is for courts – 
at least those in New York Convention jurisdictions – to respect 
arbitration agreements, and dismiss such actions, there are a number 
of instances where this might not be the case and where courts may 
nevertheless assert jurisdiction:
■	 where the court proceedings are commenced in a state which 

is not a signatory to the New York Convention, or where, 
despite its adoption, the local courts are not sophisticated or 
arbitration savvy;

■	 where there is an issue as to the validity of the arbitration 
agreement;

■	 where the arbitration clause is narrow, contains a carve-out 
for certain types of disputes, or where the issues in dispute 
are considered not to be arbitrable in the jurisdiction in which 
the court proceedings are commenced;5 and

■	 where the party initiating the court proceedings brings 
statutory, tort or other extra-contractual claims against a 
parent or affiliate that is not a party to the contract and 
arbitration agreement in order to circumvent arbitration 
proceedings.

This article examines potential remedies available to a party where 
a local court refuses to refer the parties to arbitration and instead 
asserts jurisdiction over the dispute.  What remedies are available 
to a party that desires to resolve the dispute in arbitration and is 
faced with potentially costly parallel proceedings and the risk of 
conflicting decisions?  And what of the situation where a party to an 
arbitration agreement threatens to bring parallel court proceedings 
in violation of the arbitration agreement, but has not yet actually 
done so?  What remedies are available to parties that find themselves 
caught in the following scenarios? 
	 Scenario 2:  Manufacturer A terminates its distribution 

agreement with distributor B, which contains a valid 
arbitration clause providing for LCIA arbitration with seat in 
London.  The distribution agreement and the law governing 
the contract both exclude the right for compensation upon 
termination of the distribution agreement.  Distributor B 
therefore believes it will have a better chance to prevail 
under the laws of its home jurisdiction, country X.  Hence, 
B commences local court proceedings.  The local court in X, 
a country with a patchy record of adherence to its New York 
Convention obligations, decides to assert jurisdiction over 
the case notwithstanding the existence of the valid arbitration 
clause. 

This article discusses the remedies available when a party 
commences court proceedings notwithstanding the existence of a 
valid arbitration agreement.  It focuses in particular on the United 
States, the UK and Switzerland.  Where proceedings are threatened 
or brought in a local court that is likely to assert jurisdiction 
over the matter and refuse to refer the parties to arbitration, one 
available remedy in common law jurisdictions is to request specific 
performance from a court in the arbitration forum or arbitrator by 
means of an anti-suit injunction.  The authors also take a closer look 
at an arbitral tribunal’s authority to award damages for breach of 
an arbitration agreement, and discuss several recent cases of the 
Swiss Supreme Court allowing for this remedy.   

I.	 Introduction

Despite the strong public policy favouring arbitration, and 
the widespread adoption of the New York Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards (“New 
York Convention”), parties are often confronted by court proceedings 
initiated in breach of arbitration agreements.1  A counterparty may 
initiate court proceedings with the intent to complicate, delay or even 
circumvent the arbitration proceedings,2 or it may simply be seeking 
a way to obtain a more favourable decision in its home jurisdiction.3   
When suit is brought in a jurisdiction that is a signatory to the 
New York Convention, and where the arbitration clause is not 
only valid, but sufficiently broad to cover all disputes arising out 
of and relating to the underlying contract, the local court in which 
the parallel proceeding has been brought should decline jurisdiction 
and refer the parties to arbitration.  This is by virtue of Art. II (3) 
of the New York Convention, which provides that “the court of a 
Contracting State, when seized of an action in a matter in respect 
of which the parties have made an agreement within the meaning 
of this article, shall, at the request of one of the parties, refer the 
parties to arbitration, unless it finds that the said agreement is null 
and void, inoperative or incapable of being performed”.  As of May 
2015, the New York Convention has been adopted by 155 state 
parties,4 although at least some of these jurisdictions cannot credibly 
be characterised as “arbitration friendly”.  
If the system works as it should, parallel court proceedings should 
not be permitted to proceed when the parties have a valid arbitration 
agreement governing their dispute:  
	 Scenario 1:  A commences arbitration proceedings under the 

ICC Rules with seat in Vienna.  B objects to the jurisdiction 
of the arbitral tribunal, but then ceases to participate in the 
proceedings.  Instead, defendant B brings claims arising out 
of the same contract before a local court in Switzerland.  
Assuming a valid arbitration agreement and arbitrable issues 
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court proceedings notwithstanding a valid arbitration agreement 
with A, A should move to enjoin the proceedings directly at the 
court in which the suit was commenced.  We assume that the 
court proceedings were commenced in a New York Convention 
jurisdiction.  While each jurisdiction has implemented Art. II (3) of 
the New York Convention slightly differently, this section will focus 
on the approach taken in the United States. 
The U.S. Federal Arbitration Act (“FAA”), which codifies and 
implements the provisions of the New York Convention, embodies 
the strong federal policy in favour of arbitration.  The U.S. view is 
that the parties subject to a valid and sufficiently broad arbitration 
agreement are obliged to bring any claims arising out of, or in 
connection with, the contract before an arbitral tribunal, the so-
called positive obligation to arbitrate deriving from the arbitration 
agreement.7  Section 3 of the FAA (9 USC § 3) provides for a stay of 
proceedings brought in the courts of the United States where the issue 
is referable to arbitration pursuant to a valid arbitration agreement.8  
Further, Section 206 of the FAA provides parties to an arbitration 
agreement with the right to petition a U.S. court having jurisdiction 
to compel a party to arbitrate the case in the manner provided for 
in the arbitration clause (9 USC § 206).  Such a motion to compel 
arbitration could be used, for example, by A to compel B to arbitrate 
when B refuses to participate in arbitration proceedings, or where B 
has already commenced court proceedings in another jurisdiction, 
but where the U.S. courts nevertheless have the requisite jurisdiction 
to act under Section 206 of the FAA.  
In appropriate cases, U.S. courts may even allow a stay of proceedings 
when the case involves both signatories and non-signatories to 
the arbitration agreement.9  When the party requesting the stay of 
proceedings is not a signatory to the arbitration agreement, it must 
demonstrate that the stay is warranted because the claims at issue 
are inextricably intertwined with, and involve the same operative 
facts and law as, the arbitration proceedings.10  In determining 
whether to grant a stay of claims against the non-signatory, the court 
must determine “whether proceeding with the litigation will destroy 
the signatories’ right to a meaningful arbitration”.11  Further, the 
court must decide whether the outcome of the non-arbitrable claims 
will depend upon the arbitrator’s decision.12  Courts, however, 
may refuse to stay proceedings of non-arbitrable claims when it is 
feasible to proceed with the litigation.13

B.	 Anti-Suit Injunctions

As discussed above, for a variety of reasons local courts seized with 
proceedings in violation of an arbitration agreement will not always 
refuse jurisdiction and enforce the arbitration agreement.  In these 
cases, the defendant may consider obtaining an anti-suit injunction 
to block the parallel proceeding.  An anti-suit injunction may also 
be an option when party B threatens to bring a case before a local 
court and party A seeks to head off this initiative at the outset, 
especially when the local court is located in a non arbitration-
friendly jurisdiction.
An anti-suit injunction is an order issued by a court or arbitral tribunal 
which prevents a party from commencing or continuing proceedings 
in another jurisdiction or forum.  While originally applied in a 
domestic context, anti-suit injunctions in many jurisdictions are now 
also issued against foreign court proceedings.14  Anti-suit injunctions 
originated in common law jurisdictions.  Courts in civil law countries 
continue to be reluctant to issue them.15  Assuming the requirements 
are met, including jurisdiction, anti-suit injunctions may be obtained 
from English or American courts if the case presents a nexus with the 
UK or the United States, e.g., if one of the parties is domiciled in, or 
if the place of the arbitration is in, these countries.16  

	 Scenario 3:  Swiss company A sold part of its business to 
Norwegian company B.  A is a subsidiary of American parent 
company C.  The share purchase agreement contained an 
arbitration agreement and is governed by Swiss law.  After 
the deal has been concluded, B realises that some goods sold 
with the business are defective.  B sues C before a state court 
in the United States alleging fraud under U.S. law.  Although 
there is no direct breach of the arbitration agreement, it seems 
apparent that B is circumventing the obligation to arbitrate 
in order not to argue its case under Swiss law, under which 
fraud is more difficult to prove.  A, the party to the underlying 
contract and arbitration agreement, has no direct standing 
to petition the U.S. court to decline jurisdiction and refer the 
parties to arbitration pursuant to the New York Convention 
because it is not a party to the U.S. proceedings, and the 
claims brought in the proceedings against C are not directly 
covered by the arbitration agreement between A and B.  

	 Scenario 4:  Joint venture partners A and B have a falling out, 
and B, domiciled in the U.S., threatens to bring a range of 
contract and tort claims before the U.S. courts notwithstanding 
the existence of an arbitration agreement in the parties’ joint 
venture agreement, which calls for ICC arbitration in Paris 
and in which the parties specifically agreed to a heightened 
confidentiality regime.  Concerned about the disclosure of 
highly sensitive commercial information, A preemptively 
launches the arbitration, but B refuses to participate, 
threatening to make their dispute very public.  In a situation 
where the local court has not yet been seized with the dispute, 
what are the available remedies open to A?  

The consequences of court proceedings introduced in breach of the 
arbitration agreement can be burdensome for the defendant, and can 
include the need to engage local counsel and devote precious time 
and resources of its management and in-house counsel.  In addition, 
depending on the jurisdiction, should the court find the defendant 
liable, the defendant may be faced with an adverse costs award and 
may have to cover the court fees and legal expenses of the other 
party.  Further, if parallel court proceedings are commenced, there is 
a risk of conflicting decisions and legal uncertainty.
Confronted with such circumstances, A must first try to enjoin the 
court proceedings by directly objecting to the court’s jurisdiction.  
If this fails, A could request an anti-suit injunction in appropriate 
circumstances.  Finally, if A has incurred costs with respect to the 
parallel proceedings – whether the costs were incurred as part of A’s 
successful fight to oppose the proceedings, or if A failed, resulted 
from the parallel proceedings – A could seek to recover in arbitration 
the damages it incurred as a result of the breach of the arbitration 
agreement.  

II.	 Possible Remedies For Breach of the 
Arbitration Clause

Courts and scholars agree that obligations derive from the 
arbitration agreement.  Depending on the jurisdiction, the obligation 
deriving from the arbitration agreement may be characterised as a 
positive obligation, i.e., the parties have an obligation to arbitrate, 
or as a negative one, namely that the parties should refrain from 
commencing litigation in the state courts.6  Regardless of the 
characterisation of the obligation, in this article we focus on the 
remedies available when a party breaches the arbitration agreement 
by commencing or threatening court proceedings.

A.	 Blocking Parallel Court Proceedings by Enforcing the 
Arbitration Agreement

As discussed above, as a starting point, where B has commenced 

Sidley Austin LLP Remedies for Breach of the Arbitration Agreement
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seeking compensation for breach of the arbitration agreement before 
an arbitral tribunal.28  They question the arbitral tribunal’s power to 
award these damages and see a risk that by doing so, the arbitral 
tribunal will interfere with the state court’s exclusive jurisdiction to 
award costs.29  Also, some English courts consider monetary relief 
inappropriate to enforce the arbitration agreement, especially as the 
losses may be difficult to calculate.30  
Since as early as 1980, however, English courts have determined 
that a party may seek monetary relief for breach of the arbitration 
agreement.31  In CMA CGM SA v. Hyundai Mipo Dockyard Co Ltd, 
an English court reviewed in 2008 an arbitral award issued by a 
tribunal with seat in London.  The arbitral tribunal awarded damages 
because it found that one party breached the arbitration agreement 
by commencing an action in a French state court.  The English court 
concluded that the arbitrators were entitled to ask what would have 
happened if the contract had not been breached.32  In light of the 
West Tankers decision, in which the ECJ restricted the applicability 
of anti-suit injunctions within the EU, there was renewed interest in 
the issue of seeking damages for breach of the arbitration agreement.  
While in the United States, case law shows that a court can award 
damages for breach of a forum selection clause,33 claims for 
damages for breach of the arbitration agreement appear to be rare 
given the various tools which exist to enforce arbitration agreements 
described above.  Prior to the enactment of the Federal Arbitration 
Act, there was some discussion in U.S. case law concerning a party’s 
right to bring a claim for damages for a violation of the arbitration 
agreement.  However, the discussion appeared to be more theoretical 
than practical in nature and it is unclear whether such relief would 
be available today and whether such damages could be sought in 
court proceedings, in arbitration, or both.34 

In Switzerland, where anti-suit injunctions are not well known 
and may be difficult to obtain or enforce, claims in arbitration for 
damages for breach of the arbitration agreement are not uncommon.  
As will be discussed further below, the Swiss Supreme Court recently 
reviewed two awards in which an arbitral tribunal awarded damages 
for breach of the arbitration agreement.  The court dismissed both 
jurisdictional appeals, a positive signal that an arbitral tribunal with 
seat in Switzerland may indeed award damages for breach of the 
arbitration agreement.

III.	Monetary Relief for Breach of the 
Arbitration Agreement in Switzerland

A.	 Jurisdiction

While it appears to be increasingly common for arbitral tribunals to 
award damages for violations of arbitration agreements, one may 
question the arbitral tribunal’s authority to hear such claims in light 
of the legal nature of the arbitration agreement, which is a separate 
agreement within the underlying contract.35  
In the leading Swiss decision on the subject, issued in February 
2010, the Swiss Supreme Court held that there is no violation of 
public policy when an arbitral tribunal awards damages for a breach 
of the arbitration agreement.36  In December 2004, a dispute arose 
between a Swiss pharmaceutical manufacturer and its distributor in 
Israel.  The manufacturer commenced a Swiss Rules arbitration in 
Switzerland pursuant to the distribution agreement.  As in Scenario 2 
described above, the distributor initiated court proceedings in Israel 
in breach of the arbitration agreement.  The manufacturer objected 
to the Israeli court’s jurisdiction, but the court nevertheless rejected 
the objection.  Consequently, in the arbitration, the manufacturer 
sought declaratory relief for compensation of all costs incurred as a 

Anti-suit injunctions may also be requested from an emergency 
arbitrator17 or directly from the arbitral tribunal, if it has already 
been constituted, based on the arbitrator’s authority to issue interim 
relief.  Arbitral anti-suit injunctions present a means to pressure the 
opposing party.  This is only true to a certain extent, however, as 
one of the primary criticisms of arbitral anti-suit injunctions is that 
they are not necessarily enforceable in light of arbitrators’ lack of 
authority to order measures of enforcement.  As such, the other party 
may simply decide not to voluntarily comply with such injunction.18  
In Switzerland, Chapter 12 of the Swiss International Private Law 
(“SPILA”) is silent on the arbitral tribunal’s jurisdiction to grant 
arbitral anti-suit injunctions.19  There have been a very limited 
number of reported cases in which a Swiss-seated arbitral tribunal 
granted an anti-suit injunction, but the number of cases in which 
a tribunal refused to grant such an injunction remains unknown.20  

Given the lack of legal basis in Swiss law for anti-suit injunctions, 
issues concerning their enforcement, and a general distrust among 
civilian lawyers and scholars towards what has traditionally been a 
common law remedy, the availability of arbitral anti-suit injunctions 
in Switzerland remains controversial.21  
In the European Union, anti-suit injunctions have been particularly 
controversial since their scope of application was drastically 
restricted by the 2009 decision of the European Court of Justice 
(“ECJ”) in Allianz SpA, formerly Riunione Adriatica die Sicurità 
SpA, Generali Assicurazioni Generali SpA, v. West Tankers Inc. 
(“West Tankers”).22  In West Tankers the ECJ held that courts of an 
EU Member State are not permitted to issue anti-suit injunctions 
against a party that initiated court proceedings in another Member 
State because such measures are incompatible with Regulation No. 
44/2001 (Brussels I) regulating the jurisdiction, recognition and 
enforcement of judgments in civil and commercial matters in the 
EU.23  The West Tankers decision provoked a heated debate among 
the European arbitral community,24 sparking fears that the number 
of court proceedings brought in breach of arbitration agreements 
would increase.25  Parties to an arbitration agreement were also left 
with the uncertainty as to whether an arbitral tribunal with seat in 
an EU Member State could issue an anti-suit injunction against a 
party that commenced court proceedings in another EU Member 
State.
In the long-awaited 2015 Gazprom decision, the ECJ clarified 
its position, stating that Regulation No. 44/2001 does not apply 
to arbitration.  Arbitral tribunals seated in Europe are therefore 
not prevented from issuing anti-suit injunctions against a party 
that commences court proceedings in breach of the arbitration 
agreement.26

C.	 Claims for Monetary Relief/Damages

Another possible remedy for breach of the arbitration agreement is 
to bring, in arbitration, a claim for damages incurred as a result of 
the unwanted court proceedings.  While this option is more akin to 
a subsidiary remedy, and does not have the same teeth as an anti-
suit injunction since it cannot prevent parallel proceedings from 
commencing or continuing, a claim for damages may nevertheless go 
some way in compensating parties for the costs incurred in blocking 
or defending the parallel proceedings.  The damages awarded in the 
arbitration may include not only a party’s own “costs” in the parallel 
proceedings, but also cover the damages and costs awarded against 
it in such proceedings.  
Courts in England and Switzerland have upheld arbitral awards 
in which a party was granted monetary relief as compensation for 
breach of the arbitration agreement by the other party.27  Some 
authors, however, are less than enthusiastic about the possibility of 
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of the arbitration clause (“Any dispute arising from or in connection 
with this Agreement”) was decisive, and that the term “Agreement” 
meant the whole of the distribution agreement, including the 
arbitration agreement.  Accepting that arbitral tribunals have the 
power to hear such claims, thereby avoiding yet further proceedings 
by other judicial authorities, is also in keeping with the parties’ 
intent when they decided to submit all disputes arising out of or in 
connection with the contract to arbitration.40  

B.	 Applicable Law and Requirements

Chapter 12 SPILA does not specify the law applicable to claims 
for damages as a result of a violation of the arbitration agreement.41  

In the ICC case, the arbitral tribunal applied English law, the law 
chosen by the parties to govern the contract.42  Since the parties did 
not object to the applicability of English law, the arbitral tribunal 
was not required to rule on the applicable law.  
It may well be, however, that the substantive law of the seat of the 
arbitral tribunal would apply.  Article 187 (1) SPILA stipulates that 
the arbitral tribunal applies the law agreed by the parties or the law 
with which the claim presents the closest connection.  This provision 
should be applied by analogy.  In most cases, the parties only agree 
on the law governing the contract, but not on the law governing 
the arbitration agreement itself.  Therefore, the arbitral tribunal 
should apply the law which presents the closest connection with 
the claims for breach of the arbitration agreement.43  This would 
be the substantive law at the seat of the arbitration.  By choosing 
a seat for the arbitration proceedings, the parties intended to locate 
the arbitration proceedings in a particular jurisdiction.44  Thus, 
any issues relating to the arbitration, including claims based on a 
beach of the arbitration agreement, should be governed by the law 
applicable at the seat of the arbitration.  Consequently, under this 
analysis, the arbitral tribunal in the ICC case should have applied 
Swiss law in resolving the question whether the manufacturer was 
entitled to damages as a result of the distributor’s breach of the 
arbitration agreement.
Therefore, in deciding whether the party is entitled to damages for 
breach of the arbitration agreement, the arbitral tribunal must review 
whether the requirements provided for by the law applicable at the 
seat of the arbitration proceedings are met.45

C.	 Scope of Damages

Where a party is confronted with court proceedings initiated in 
breach of the arbitration agreement, a further issue relates to its 
scope of damage, and what losses it may claim for the breach.    
In the ICC case, the arbitral tribunal took an exceptionally broad 
approach and granted all relief sought by the UK manufacturer.  
Addressing the issue under English law, the arbitral tribunal based 
its decision essentially on two precedents from English courts, 
including the above-mentioned CMA CGM SA v. Hyundai Mipo 
Dockyard Co Ltd.46  Based on this decision, the arbitral tribunal in the 
ICC case ordered the Greek distributor to pay the UK manufacturer 
all of the legal fees, costs and expenses incurred by the manufacturer 
in connection with the arbitration and the Greek proceedings.  With 
respect to the stayed Greek court proceedings and any potential, 
future litigation which the distributor could commence in violation 
of the arbitration agreement, the arbitral tribunal granted declaratory 
relief that the manufacturer was entitled to an indemnity from the 
distributor in respect of:
■	 any reasonable legal costs and expenses that the UK 

manufacturer incurs in such proceedings in defending the 
same claims that were made in the arbitration (to the extent 

consequence of the distributor’s breach of the arbitration agreement.  
In return, the distributor challenged the arbitral tribunal’s jurisdiction 
with regard to declaratory relief.  The arbitral tribunal first rendered 
a partial award assuming jurisdiction, and then rendered a second 
award confirming jurisdiction and granting declaratory relief for 
breach of the arbitration agreement.
The distributor challenged the second award arguing that: (i) the 
arbitral tribunal did not have jurisdiction because the manufacturer 
lacked the requisite interest to obtain declaratory relief; (ii) the claim 
for declaratory relief violated public policy; and (iii) the distributor 
was deprived of the right to bring claims before a state court.
The Swiss Supreme Court dismissed the appeal.  First, the court 
held that the distributor lodged the appeal too late, as it had not 
challenged the first award.  In addition, the court decided that by 
agreeing to arbitrate, the parties validly excluded the jurisdiction 
of the state courts.  Finally, the Swiss Supreme Court held that the 
manner in which the arbitral tribunal grants declaratory relief is not 
an issue of public policy.
More recently, the Swiss Supreme Court again touched upon the 
issue of whether a Swiss-seated arbitral tribunal has jurisdiction to 
grant monetary relief for violation of the arbitration agreement.37  

The facts were similar to the previous case, with a dispute arising 
between a UK manufacturer and a Greek distributor following 
termination of the distribution agreement.  The Greek distributor 
commenced court litigation in Greece notwithstanding the existence 
in the distribution agreement of a valid arbitration clause providing 
for ICC arbitration with seat in Switzerland.  During the arbitration 
proceedings, the Greek court proceedings were stayed.  Relying on 
the arbitration agreement, the UK manufacturer filed a Request for 
Arbitration and requested, among other relief, compensation for the 
breach of the arbitration agreement.
In the unpublished ICC award, which was reviewed by the Swiss 
Supreme Court (the “ICC case”), the arbitral tribunal noted that 
the claim for damages for breach of the arbitration agreement 
constitutes a contractual claim under English law and has thus to be 
differentiated from the allocation of costs pursuant to Article 31 (1) 
of the ICC Rules.  Further, the arbitral tribunal concluded that it was 
not seeking to encroach on the Greek court’s power to freely allocate 
costs in the court proceedings, but that it could rule that any amounts 
incurred by the UK manufacturer as a result of the court proceedings 
constituted a damage, since the court proceedings were initiated in 
breach of the arbitration agreement.  The arbitral tribunal assumed 
jurisdiction, granted declaratory relief and ordered the distributor to 
pay damages for the breach of the arbitration agreement.
The distributor moved to set aside the award before the Swiss 
Supreme Court, challenging the arbitral tribunal’s jurisdiction with 
regard to the relief sought for breach of the arbitration agreement.  
The Swiss Supreme Court dismissed the jurisdictional appeal.
Surprisingly, in the two cases described above the appellants did 
not seek to challenge the arbitral tribunal’s jurisdiction on the basis 
that claims for breach of the arbitration agreement are not governed 
by that very arbitration agreement.38  Instead, in both cases, the 
appellants unsuccessfully argued that the arbitral tribunal violated 
the court’s exclusive jurisdiction to allocate costs.    
It is the authors’ view that claims for breach of the arbitration 
agreement should fall within the arbitral tribunal’s jurisdiction, 
taking into account the broad scope of the arbitration agreement 
and the possibility to even extend the arbitration agreement to non-
signatories.  If the wording is sufficiently broad, the arbitral tribunal 
should be competent to award damages for breach of the arbitration 
agreement notwithstanding the separate nature of the arbitration 
agreement, at least in an arbitration-friendly jurisdiction.39  In the 
ICC case, the arbitral tribunal concluded that the relevant wording 
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Swiss court will therefore most likely dismiss the case and 
refer the parties to arbitration.49  In Scenario 2, the seat of the 
arbitration is London.  If the local court in country X indeed 
asserts jurisdiction over the case despite the obligations set 
out in the New York Convention, A may opt for an anti-suit 
injunction from an English court and/or the arbitral tribunal.  
In both scenarios, A should in any event consider whether to 
bring a damage claim in arbitration for the losses it incurred 
as a result of the court proceedings that B commenced 
notwithstanding the existence of the arbitration agreement.

■	 In Scenario 3, B commenced litigation in the U.S. against C, 
a non-signatory to the arbitration agreement, circumventing 
the obligation to arbitrate the case.  Since C may not compel 
B to arbitrate since it is a non-signatory to the arbitration 
agreement, C should move to obtain a stay of the proceedings 
in order to pressure B to arbitrate its claims as provided in the 
contract between A and B.  While tempting, it seems unlikely 
that A could bring, in the arbitration, a claim against B for 
damages for breach of the arbitration agreement because the 
party that suffered losses due to the breach was C, A’s parent, 
and not A.

■	 In Scenario 4, B has threatened to commence public court 
proceedings in the U.S. despite a valid arbitration agreement 
with A, which provides for a heightened confidentiality 
regime.  Although B has not yet commenced court 
proceedings, since the U.S. courts would otherwise have 
jurisdiction over B, which is domiciled in the U.S., A may 
seek an anti-suit injunction in the United States to prevent 
B from commencing the parallel litigation.  As in the 
other scenarios, A could arguably bring a damage claim in 
arbitration for the costs it incurred as a result of B’s violation 
of the arbitration agreement.

In any event, to avoid costly and disruptive parallel proceedings, 
parties should consider reinforcing the obligation to arbitrate by 
drafting their arbitration clauses accordingly.50  First, parties should 
opt for broad language, which will ensure that the arbitral tribunal 
will be competent to rule on all contractual and non-contractual 
claims arising out of, in connection with and under the contract.  
Parties should also consider including language specifying that the 
arbitral tribunal has jurisdiction to award damages as a consequence 
of the breach of the arbitration agreement.  
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