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SIDLEY UPDATE 

 

CME Group Exchanges Expand the Reach of Their 
Manipulation and Fraud Rules 
On Feb. 1, the CME Group submitted to the Commodity Futures Trading Commission (CFTC) rule changes 
for all of its exchanges – CME, CBOT, NYMEX and COMEX as well as the CME Swaps Execution Facility – 
that may significantly expand the self regulatory organizations’ (SRO) enforcement activity involving 
manipulation and fraud claims. These rule changes are being made at the behest of the CFTC, suggesting 
that the CFTC may be looking to the exchanges to fill the gap left by the resource constraints and legal 
hurdles the CFTC faces in pursuing manipulation and fraud cases itself. 

The rule changes, effective on Feb. 16, 2017, essentially add “attempted” violations of existing exchange rules 
prohibiting manipulation, false reporting and fraud. They also expand the scienter standard to include not 
only “intentional” violations, but also “reckless” violations. Moreover, in adding these expansive elements to 
the anti-manipulation rule, the exchanges adopted language directly from the CFTC’s Rule 180.1, which was 
adopted in 2011, making it a violation “to intentionally or recklessly use or employ, or attempt to use or 
employ, any manipulative device, scheme, or artifice to defraud.”1 Indeed, the announcement of these rule 
changes states expressly that they “are intended to more closely track the prohibitions set forth in CFTC 
Regulation 180.1 which concern abusive trade practices ....”2 

The predecessor of these changes is the provision added to the Commodity Exchange Act (CEA) by the 
Dodd-Frank Wall Street Reform and Consumer Protection Act3 (Dodd-Frank) to make it easier for the CFTC 
to bring and win manipulation cases. That provision was modeled on section 10(b) of the Securities 
Exchange Act of 1934, with one notable exception: The provision added to the CEA expressly states that 
attempts will constitute violations.4 Dodd-Frank also added a provision stating that providing false 
information that affects or tends to affect the price of any commodity in interstate commerce violates the 
law, when “knowing, or acting with reckless disregard of the fact that such report is false, misleading or 
 
1 17 CFR 180.1. 

2 Letter from Christopher Bowen, managing director and chief regulatory counsel, CME Group, to Christopher J, Kirkpatrick, Office of the 
Secretariat, Commodity Futures Trading Commission (Feb. 1, 2017) at 1, found at http://www.cmegroup.com/market-regulation/rule-
filings/2017/02/17-036_1.pdf; Special Executive Report S-7844 (CME Group Feb. 3, 2017) found at http://www.cmegroup.com/notices/market-
regulation/2017/02/SER-
7844.pdf?mkt_tok=eyJpIjoiT1dVMFptTXhZMkl3WVdRNCIsInQiOiJGdDRzVlUreUlsY0tTbTE5VE1TVmRDNlJXWU4waHJBNlo3Nm4y
ODk4XC9NWnRsc080cG9MMTY2aDhzRkpmS0FOUytrS2JXUFVrMXBvMWFGMVQ1XC84MDN0QXFxN. 
3 Pub.L. 111–203 (2010). 
4 CEA §6(c)(1), 7 U.S.C. §9(1). 
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inaccurate.”5 Moreover, the CFTC subsequently promulgated Rule 180.1, which tracked SEC Rule 10b-5, also 
with one notable exception — the CFTC rule expressly makes reckless conduct a violation.6 In addition, while 
Congress had manipulation in mind when it enacted this provision of Dodd-Frank, by using the language of 
section 10(b), the provision in fact has allowed the CFTC to use it not just in manipulation cases but in fraud 
cases as well.7 

The CME Group has now grafted these concepts of recklessness and attempted manipulation, false reporting 
and fraud into its own rules. Although we will have to wait to see how the exchanges’ enforcement 
departments use these provisions, they open the door to a much wider assertion of authority over these areas 
under the SRO disciplinary process, and thus create the prospect that behavior that is subject to varying 
interpretation may more easily give rise to exchange scrutiny and serious consequences for the market 
participant.  

This may be particularly true for cases of alleged manipulation. Cases involving allegations of actual 
manipulation of commodity or futures prices have been notoriously hard for the CFTC to prosecute, in part 
because they require an economic analysis proving that an artificial price was in fact created by the 
defendant’s actions and because they usually involve years of pretrial discovery. While the CFTC in theory 
can bring administrative cases before the agency’s own administrative law judges,8 for budgetary and other 
reasons there have not been any administrative law judges at the CFTC for many years.  As a result, virtually 
all of its cases are brought in federal court where defendants have a number of procedural tools at their 
disposal, including pretrial discovery and a right to a trial by jury. Under whichever standard — the 
longstanding manipulation provision of the CEA or the newly added statutory language — manipulation 
cases are almost always complex, with facts and experts pointing in different directions. Given the federal 
courts’ rules of discovery and evidence, and their independent fact-finders and law-deciders, the CFTC must 
be willing to commit significant resources to fighting a case and it has a questionable likelihood of success in 
many cases. The CFTC’s resources are extremely strained and are likely to remain so for the foreseeable 
future, and therefore, the CFTC must choose its battles carefully. 

Expanding the role of the SROs in these cases not only is a potential remedy to the CFTC’s resource 
limitations, but it increases the odds of a defendant being held liable. The SRO process involves a hearing 
before an exchange business conduct committee that renders a decision, internal review, then a possible 
appeal to the CFTC, all before having any right to appeal to a federal appeals court.9 Once in the courts, the 
review available is much more constrained both as a legal and a practical matter than it is when litigation is 
initiated and tried in federal district court. Thus, fighting a claim under SRO rules is less practical and less 
likely to produce a successful outcome for a defendant, even one with a viable defense. At the same time, the 

 
5 CEA §6(c)(1)(A), 7 U.S.C. §9(1)(A). 
6 17 CFR 180.1. 

7 See, e.g., In the Matter of Arya Motazedi, CFTC Docket No. 16-02 (Dec. 2, 2015) found at 
http://www.cftc.gov/idc/groups/public/@lrenforcementactions/documents/legalpleading/enfmotazediorder120215.pdf (finding violations of 
CEA §6(c)(1) and CFTC Rule 180.1 by committing fraud in the misuse of confidential information). 
8 See CEA §6(d), 7 U.S.C. §13b. 
9 See, e.g., Chapter 4, CME Rulebook, found at http://www.cmegroup.com/rulebook/CME/I/4/4.pdf. 

http://www.cftc.gov/idc/groups/public/@lrenforcementactions/documents/legalpleading/enfmotazediorder120215.pdf
http://www.cmegroup.com/rulebook/CME/I/4/4.pdf


SIDLEY UPDATE 
Page 3 

 

consequences of being sanctioned by the exchanges can be as practically devastating as a sanction won by 
the CFTC, and can include monetary penalties and being barred from further participation in the market.10 

Viewed through this prism, the expansion of potential liability under SRO rules represented by these 
changes appears quite significant. Adding a lower standard of scienter and permitting cases based on 
attempted misconduct alone, without being required to prove that an artificial price resulted from the 
defendant’s conduct, will lead to a broader category of behavior being subject to sanction.   

There are additional risks as well. While proving a completed manipulation requires proof that some prices 
have actually been manipulated — which is not an easy task — a claim of attempted manipulation under the 
CEA has historically required only proof of an intent to manipulate and some act in furtherance of that 
attempt.11 Until Dodd-Frank, it was always understood that, “It is the intent of the parties which separates 
otherwise lawful business conduct from unlawful manipulative activity.”12 When a lower “recklessness” 
standard is layered on top of the lower standards needed to prove an attempted manipulation, that is, proof 
of a specific intent to manipulate is no longer required, it becomes very hard to discern exactly where a 
trader will cross the line into improper conduct; what exactly does it mean to act with reckless disregard for 
the possibility that your conduct will introduce into the market a factor that is not “a legitimate force of 
supply or demand?” As the CFTC itself wrote in 1982, “[w]e are unable to discern any justification for a 
weakening of the manipulative intent standard which does not wreak havoc with the market place.”13  

The fact that these vague and undefined standards of misconduct are now part of the SRO rulebook should 
cause all market participants more than a moment of concern, particularly in light of the difficulties in 
prevailing in an SRO proceeding and the real possibility that the CFTC will look to the exchanges to increase 
enforcement. It will be important to watch carefully how the exchanges begin to use these expanded rules 
and what it may mean to traders trying to participate actively in the markets without fear of stumbling into 
serious sanctions. 
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10 See, e.g., Notice of Disciplinary Action, Comex 14-9777-BC (Jul. 20, 2015) (fine of $110,000 for improper transfer between accounts) found at 
http://www.cmegroup.com/tools-information/lookups/advisories/disciplinary/COMEX-14-9777-BC-GOLDMAN-SACHS-EXECUTION-
AND-CLEARING-LP.html#pageNumber=1; Notice of Disciplinary Acton, NYMEX 10-7443-BC (Jun. 16, 2014) (broker barred for 10 years from 
trading on any CME Group exchange for facilitating a customer’s manipulation) found at http://www.cmegroup.com/tools-
information/lookups/advisories/disciplinary/NYMEX-10-7443-BC-ALAN-KLEINSTEIN.html#pageNumber=1. 
11 See CFTC v Donald R. Wilson, et al., 13-cv-07884-AT-KNF (S.D.N.Y. Sep. 30, 2016) at 25-26, found at 
https://www.bridgingtheweek.com/ckfinder/userfiles/files/DRW%20Memorandum%20and%20Order.pdf.  

12 In re Indiana Farm Bureau Cooperative Assn. Inc., Comm. Fut. L. Rep. (CCH) ¶21,796 [1982-1984 Transfer Binder] (CFTC 1982). 
13 Id. 
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Sidley Securities & Derivatives Enforcement and Regulatory Practice 
Sidley’s Securities & Derivatives Enforcement and Regulatory group advises and defends clients in a wide range of securities- 
and derivatives-related matters. With more than 150 lawyers in 10 offices worldwide, we provide comprehensive regulatory, 
enforcement, and litigation solutions in matters involving the Securities and Exchange Commission (SEC), the Commodity 
Futures Trading Commission (CFTC), the Financial Industry Regulatory Authority (FINRA), self-regulatory organizations 
(SROs), state attorneys general and state securities regulators. Our team is distinctive in that it combines the strength of 
nationally recognized enforcement lawyers with the skills of equally prominent counseling lawyers. We work collaboratively to 
provide our clients with informed, efficient and effective representation.  
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