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House Energy and Commerce Committee Advances American
Health Care Act After 27-Hour Markup

On March 8 — 9, U.S. House of Representatives Energy and Commerce Committee member Republicans and
Democrats faced off in a grueling, 27-hour markup of the Committee’s portion of the American Health Care
Act (AHCA), GOP legislation that would repeal and replace parts of the Affordable Care Act (ACA).

The committee’s Democratic members used opening statements to lambast the substance of the bill, taking
particular issue with proposals that would transition the Medicaid program from an entitlement to a per
capita cap system, sunset the essential health benefits (EHB) requirement for the Medicaid expansion
population and impose a 30 percent premium increase as a penalty on individuals who fail to maintain
continuous coverage in place of the ACA’s individual mandate.

Democrats also criticized Republicans for proceeding with the markup outside of regular order, referring to
the majority’s decision to forego the traditional Health Subcommittee hearing and markup sessions that
normally precede a full committee markup. In arguments reminiscent of those made by Republican
lawmakers during the 2009 ACA debate, Democratic members called on the majority to give the committee
and members of the public more time to review the draft legislation, which was released less than 48 hours
before the markup began on the morning of March 8. In addition, the minority questioned why the
committee was proceeding with a markup without a score and coverage analysis from the Congressional
Budget Office.

In an attempt to slow down the markup process, Democrats moved to require that the Committee clerks read
the entire 66-page bill before allowing the Committee to proceed with the amendment consideration process.
Democrats then spent the next 20-plus hours offering more than 100 amendments on topics ranging from
preventing the defunding of Planned Parenthood to maintaining the ACA’s current age rating band at 3-1
instead of the GOP’s proposed 5-1 to a nonsubstantive amendment that would have renamed the bill “the
Republican Pay More for Less Care Act.”
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The debate turned to drug pricing issues late Thursday morning when Rep. Peter Welch, D-Vt., offered an
amendment that would have delayed AHCA implementation until the Secretary of Health and Human
Services could certify that the legislation would have the effect of lowering drug prices. Although the
amendment was defeated 30-21 on party lines, several Republican members, including Health
Subcommittee Chair Rep. Michael Burgess, R-Texas, acknowledged that the price of drugs is a problem that
must be addressed.

Rep. Buddy Carter, R-Ga., the only pharmacist in Congress, discussed the role that pharmacy benefit
managers play in driving the high cost of prescription drugs through rebates. While he did not support Rep.
Welch’s amendment, Carter did say that he would support the underlying effort to rein in drug costs, saying
Welch had “no greater ally” on the issue. Rep. Gus Bilirakis, R-Fla., also discussed his bipartisan bill with
Rep. Kurt Schrader, D-Ore.: H.R. 749, The Lower Drug Costs Through Competition Act, which aims to
incentivize more generic drug competition. Please see the Sidley Update entitled House Health
Subcommittee Holds Hearing on User Fee Program Reauthorizations and Generic Drug Competition Bill for
more information.

The committee voted on party lines to advance its portion of the bill to the House Budget Committee without
amendments, although Committee Vice Chair Joe Barton, R-Texas, offered and then withdrew two Medicaid
amendments. Rep. Barton’s amendments would have frozen enrollment and federal funding for the
Medicaid expansion population at an earlier date than proposed in the GOP legislation (specifically, at the
end of this year instead of the beginning of 2020). The conservative House Republican Study Committee
backed Rep. Barton’s amendments. It is possible that lawmakers could debate these changes at a later date,
especially in light of concerns from the most conservative wing of the party, which has threatened to
withdraw its support for the bill based on concerns that it does not go far enough to repeal the ACA or
reform the Medicaid program.
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Sidley Government Strategies Practice

Sidley’s Government Strategies group works at the crossroads of law and policy, helping clients develop and implement
strategies that protect and further their business interests. Multiple institutions influence the development of federal law and
policy — including the legislative, executive and judicial branches of government as well as the private and nonprofit sectors.
The professionals in our Government Strategies practice work with our clients to assist them in understanding and managing
these multiple influences in a successful manner. Our group features a 28-year veteran of the U.S. House of Representatives
who chaired the Energy and Commerce Committee’s Subcommittee on Energy and Air Quality, a former Acting U.S. Attorney
General, former General Counsels for the Environmental Protection Agency, the Office of Management and Budget and the
Department of Agriculture, and former Counselors to the Secretary of the Department of Health and Human Services, among
others who have filled high-profile posts. A number of our lawyers have had major roles in the drafting, enactment and
regulatory implementation of landmark laws. This rare mix of leadership translates to an unusual level of value for our clients.
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Sidley Healthcare Practice

Our Healthcare Practice represents participants in all facets of the healthcare industry, including pharmaceutical, biotech and
device companies, durable medical equipment suppliers, hospitals, skilled nursing facilities, physician-owned companies,
professional associations and research institutions. Our lawyers combine a strong background in the complexities of healthcare
financing and delivery, including coding, reimbursement and coverage issues, privacy and security, trade regulation and
competition. We have extensive experience representing clients on enforcement and regulatory matters before federal and
state enforcement agencies.

For more information and updates, please visit our Health Matters: Navigating ACA Reform website.
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