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Leaked House Affordable Care Act Reconciliation Bill Would
Bring Significant Changes to U.S. Healthcare System

On Feb. 24, a draft of the House of Representatives Republican reconciliation bill to repeal and replace the
Affordable Care Act (ACA) was leaked. The text mirrors previous House Republican ACA repeal-and-replace
proposals, including the 2015 reconciliation bill, HR 3762, that was ultimately vetoed by former President
Barack Obama in January 2016. The leaked draft bill has a date stamp of Feb. 10 and may therefore not be
the most recent version of the legislation.

Relevant provisions of the bill are summarized briefly below:

¢ Individual and Employer Mandates Out; New Premium Tax Credits In: The draft bill
would zero out the ACA’s individual and employer mandate penalties. The bill would also transition
the existing ACA premium subsidies to refundable, advanceable, age-adjusted tax credits.

e Medicaid: The draft legislation would phase out the ACA’s Medicaid expansion, including the
enhanced federal funding for the expansion provided to states under the ACA, by Dec. 31, 2019. The
draft bill would also transition the Medicaid program to a per capita cap system, a change that would
fundamentally alter the Medicaid program.

o Essential Health Benefits (EHB): The draft legislation would sunset the existing EHB
requirement on Dec. 31, 2019, and would allow states to define EHB beginning with the 2020 plan
year.

e Age Rating: Under the draft legislation leaked on Feb. 10, permissible age variation in premium
rates would be increased such that beginning in 2018, insurers would be permitted to charge older
customers up to five times as much as younger customers, compared with the 3-1 ratio in place under
the ACA.

o ACA Taxes: The draft bill would repeal the medical device tax, the prescription drug tax, the
Cadillac plan tax, the health insurance tax, the Medicare surcharge tax, the Medicare tax on high-
income taxpayers and the tanning tax.
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e Health Savings Accounts (HSAs) and Flexible Spending Accounts (FSAs): The draft
legislation would end the exclusion of coverage for over-the counter (OTC) medications from HSA
funds (currently not permitted unless a doctor has prescribed the OTC product) and would also relax
contribution limits and rules for HSAs and FSAs.

¢ Continuous Coverage: The draft legislation would replace the ACA’s individual mandate with a
new continuous-coverage requirement. Under the draft requirement, individuals who failed to
maintain continuous coverage would be penalized with a 30 percent increase in premiums for one
year.

¢ High-Risk Pools: Seeking to address high-cost, high-risk individuals, the draft bill would provide
states with up to $100 billion over the next 10 years through a to-be-established State Innovation
Grants and Stability Program.

¢ Employer-Sponsored Health Insurance Tax Exclusion: The draft bill includes a pay-for that
would cap the tax exclusion for employer-sponsored health insurance. Specifically, benefits from
employer-sponsored insurance at the 90th percentile or above would be taxed according to the draft
proposal. This plan is similar to the ACA’s Cadillac tax, which was opposed by many industry groups
and by Republicans.

The draft bill text leaked on Feb. 10 does not include specific changes to the ACA’s ban on pre-existing
condition exclusions, the prohibition on health status as a factor in underwriting, actuarial value
requirements, expanded dependent coverage up to age 26, nondiscrimination rules, maximum out-of-pocket
limitations or the ban on annual and lifetime caps.
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Sidley Government Strategies Practice

Sidley’s Government Strategies group works at the crossroads of law and policy, helping clients develop and implement
strategies that protect and further their business interests. Multiple institutions influence the development of federal law and
policy—including the legislative, executive and judicial branches of government as well as the private and nonprofit sectors.
The professionals in our Government Strategies practice work with our clients to assist them in understanding and managing
these multiple influences in a successful manner. Our group features a 28-year veteran of the U.S. House of Representatives
who chaired the Energy and Commerce Committee’s Subcommittee on Energy and Air Quality, a former Acting U.S. Attorney
General, former General Counsels for the Environmental Protection Agency, the Office of Management and Budget and the
Department of Agriculture, and former Counselors to the Secretary of the Department of Health and Human Services, among
others who have filled high-profile posts. A number of our lawyers have had major roles in the drafting, enactment and
regulatory implementation of landmark laws. This rare mix of leadership translates to an unusual level of value for our clients.

Sidley Healthcare Practice

Our Healthcare Practice represents participants in all facets of the healthcare industry, including pharmaceutical, biotech and
device companies, durable medical equipment suppliers, hospitals, skilled nursing facilities, physician-owned companies,
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professional associations and research institutions. Our lawyers combine a strong background in the complexities of healthcare
financing and delivery, including coding, reimbursement and coverage issues, privacy and security, trade regulation and
competition. We have extensive experience representing clients on enforcement and regulatory matters before federal and
state enforcement agencies.

For more information and updates, please visit our Health Matters: Navigating ACA Reform website.
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