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Health and Human Services and Treasury Letter to Governors
Promotes Affordable Care Act Innovation Waivers

On March 13, the Centers for Medicare & Medicaid Services (CMS), in coordination with the U.S.
Department of the Treasury, issued a letter to governors encouraging states to take advantage of the
Affordable Care Act's (ACA) Section 1332 innovation waivers.

Section 1332 waivers allow states to modify certain ACA requirements, including the essential health benefits
requirement and the individual and employer shared responsibility provisions. States cannot make changes
to a state Medicaid program through a Section 1332 waiver, although they may submit a Section 1115
Medicaid waiver alongside a Section 1332 ACA waiver.

Critically, a state must meet the following criteria to be approved for a Section 1332 waiver:

e The proposed changes must provide coverage at least as comprehensive as coverage required under
the ACA.

e The proposed changes must limit out-of-pocket spending to ACA levels.
e The proposed changes must cover at least the same number of individuals as the ACA.
e The proposed changes cannot increase the federal deficit.

States with approved applications for Section 1332 waivers receive “pass-through funding associated with
resulting reductions in federal spending on Marketplace financial assistance consistent with the statute.” To
date, only a handful of states have submitted a Section 1332 waiver request to the U.S. Department of Health
and Human Services (HHS) or passed state legislation authorizing the submission of such a waiver to the
agency. Currently, only Hawaii has received approval to administer a Section 1332 waiver.

The letter emphasizes HHS’ commitment to “empower states with new opportunities that will strengthen the
health insurance markets.” HHS is highlighting Section 1332 waivers in accordance with the administration’s
Jan. 20 ACA executive order that calls on federal agencies to alleviate the “burdens of the ACA.” Please see
the Health Matters update entitled “President Trump Issues Executive Order 13765 on the Affordable Care
Act” for more detail.
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The letter also identifies Section 1332 waivers that implement a high-risk pool or state-operated reinsurance
program as “an opportunity for states to lower premiums for consumers, improve market stability, and
improve consumer choice” and specifically notes that Alaska’s Section 1332 waiver application seeks to
implement a state-operated reinsurance program.

The letter concludes with an encouragement to states to apply for these waivers, noting that HHS and
Treasury will work with states to approve Section 1332 applications in a timely manner. The agencies
indicate that they will be releasing a checklist with additional information to assist states in applying for
Section 1332 waivers in the coming weeks.
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Sidley Government Strategies Practice

Sidley’s Government Strategies group works at the crossroads of law and policy, helping clients develop and implement
strategies that protect and further their business interests. Multiple institutions influence the development of federal law and
policy — including the legislative, executive and judicial branches of government as well as the private and nonprofit sectors.
The professionals in our Government Strategies practice work with our clients to assist them in understanding and managing
these multiple influences in a successful manner. Our group features a 28-year veteran of the U.S. House of Representatives
who chaired the Energy and Commerce Committee’s Subcommittee on Energy and Air Quality, a former Acting U.S. Attorney
General, former General Counsels for the Environmental Protection Agency, the Office of Management and Budget and the
Department of Agriculture, and former Counselors to the Secretary of the Department of Health and Human Services, among
others who have filled high-profile posts. A number of our lawyers have had major roles in the drafting, enactment and
regulatory implementation of landmark laws. This rare mix of leadership translates to an unusual level of value for our clients.

Sidley Healthcare Practice

Our Healthcare Practice represents participants in all facets of the healthcare industry, including pharmaceutical, biotech and
device companies, durable medical equipment suppliers, hospitals, skilled nursing facilities, physician-owned companies,
professional associations and research institutions. Our lawyers combine a strong background in the complexities of healthcare
financing and delivery, including coding, reimbursement and coverage issues, privacy and security, trade regulation and
competition. We have extensive experience representing clients on enforcement and regulatory matters before federal and
state enforcement agencies.

For more information and updates, please visit our Health Matters: Navigating ACA Reform website.
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