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Introduction of Insurance Industry 
Landscape regarding EESA/TARP

• United States government has designated $700 
billion in funds to stabilize the US economy under 
the Emergency Economic Stabilization Act of 
2008 (EESA)
– Two components of the plan have been of particular 

interest to insurers

• Capital Purchase Program (CPP)

• Program to purchase troubled assets

– Recently, the Treasury has indicated that it is essentially 
abandoning the program to purchase troubled assets

– House Financial Services Chairman Barney Frank (Mass.) has 
expressed his disappointment in the Treasury for abandoning 
the asset purchase plan
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$2 billionState Street

$3 billionBank of New York Mellon

$10 billionMorgan Stanley

$10 billionMerrill Lynch

$10 billionGoldman Sachs

$15 billionBank of America

$25 billionWells Fargo

$25 billionJ.P. Morgan

$25 billionCitigroup

• $250 billion of this $700 billion has been designated to be 
injected as equity into financial institutions, as part of the CPP 
(plus another $100 billion of this $700 billion is available for
Treasury to use at its discretion)

• The first round of equity purchases was $125 billion to nine 
large financial institutions
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$1.4 billionHuntington Bancshares

$1.5 billionNorthern Trust

$1.4 billionZions Bancorp

$1.7 billionMarshall & Ilsley

$2.25 billionComerica 

$2.5 billionKeyCorp

$3.1 billionBB&T Corp.

$3.45 billionFifth Third

$3.5 billionSunTrust

$3.5 billionRegions Financial

$3.5 billionAmerican Express

$3.55 billionCapital One

$6.6 billionU.S. Bancorp

$7.7 billionPNC Financial

$120 million Signature Bank

$186 millionFirst Niagara

$200 millionInternational Bancshares

$151 millionProvident Bancshares

$200 millionWashington Federal

$214 millionUmpqua Holdings

$282 millionWhitney Holding

$298 millionUCBH Holdings

$300 millionValley National

$361 millionTCF Financial

$395 millionCity National

$866 millionFirst Horizon National

$973 millionSynovus Financial

• Other companies participating or planning to participate
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• AIG has received $40 billion from the Federal 
program, but AIG is a special case that does not 
reflect the Treasury’s approach to insurance 
organizations

• As of November 11, 2008, of the initial $350 billion 
made available, all but $60 billion had been disbursed 
or committed
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• Some companies have been opportunistic in how they 
are using the new capital

– PNC Bank is using a portion of the $7.7 billion it 
received as acquisition financing in its purchase of 
National City Bank

– Many, including Congressman Barney Frank (Mass.) and 
Senator Charles Schumer (NY), have demanded that 
Federal funds injected as capital be used to make loans, 
not for acquisitions or other purposes

• Argument is that the CPP was intended to help unfreeze 
the credit markets
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Dynamics may have shifted somewhat

• At first, companies feared the stigma of receiving an 
injection of Federal funds

– Companies feared that receiving a capital injection 
would signal that they were financially weak

• Now, the concern may have shifted

– Companies now fear that the Treasury is being seen as 
selecting the winners and the losers

– If a company does not receive a capital injection, it 
might signal that the Treasury has determined that it is 
a loser not worthy of receiving Federal funds
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So what is the current state of play for 
insurers?

• Treasury has clarified that insurers are qualified to participate in 
the CPP, provided they are or apply to become federally 
regulated as holding companies of banks or thrifts
– According to the ACLI, approximately 48% of life insurance assets are 

attributable to companies organized as bank or thrift holding 
companies
• Insurance organizations that could qualify include:

– AIG

– Allianz

– Allstate

– Ameriprise

– Hancock

– MetLife

– Nationwide

– Principal Financial Group

– Prudential Financial

– State Farm
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So what is the current state of play for 
insurers?

• On November 14, 2008, four insurance organizations applied to the Office of 
Thrift Supervision to become thrift holding companies by acquiring savings and 
loans, setting the stage to become qualified to participate in the CPP
– Aegon NV (Transamerica)

• Applied to acquire Suburban Federal Savings Bank

– Genworth Financial Inc.
• Applied to acquire Inter Savings Bank

– Hartford Financial Services Group Inc.
• Applied to acquire Federal Trust Corp. for $10 million
• Hartford estimated it would be eligible for a $1.1-3.4 billion investment from Treasury if 

its application is accepted
• Chairman and Chief Executive Ramani Ayer:  Hartford is “looking for maximum flexibility 

and stability.” Getting an investment from Treasury “could be a prudent course in this 
market environment and would allow us to further supplement our existing capital 
resources.”

– Lincoln National Corp.
• Applied to acquire Newton County Loan & Savings

• Treasury has been considering broadening the range of financial institutions 
which might be eligible for the second phase of the CPP, perhaps requiring 
private capital in order to qualify for matching CPP funds
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What are insurance industry players saying 
about the Federal programs?

• The insurance industry seems to be falling into 
several categories

– Financial guaranty insurers

• Guarantee $250 billion linked to US mortgages

– Life insurers

• Generally more exposed to distressed and/or illiquid assets 
and mortgage-backed securities than are P&C insurers

– P&C insurers
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Financial Guaranty Insurers
Ambac
• (Letter to Treasury, October 28, 2008) recommended that a guarantee 

program under EESA include:

– An excess of loss portfolio guarantee program offered to entities that 
traditionally buy and hold credit risk

– A direct guarantee of existing senior securities

• (Earnings call, November 5, 2008) – “Ambac believes that [the Federal] 
initiatives are expected to have a positive impact on the liquidity and credit 
throughout the markets and therefore, we have considered them when 
selecting management’s global assumptions of cumulative losses and the 
underlying collateral of the CDO of ABS transactions.”

“We believe absolutely that [the financial guaranty insurance industry is] 
systemic….  I think we all know our place in the municipal industry.… There 
are effects upon the holders of insured debt and counterparties.… I think 
that some of the health care issuers, student loan issuers, and also one or 
two other asset backed issuers would welcome our return.”

“…in relation more particularly to ourselves, and I should probably say the 
industry, as with the banks, there are all sorts of possibilities [regarding 
benefits of TARP].  One thing that is well known is the capital purchase 
program….  I’m not saying that’s what will happen, but there is a precedent 
for that in the banking sector.”
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Financial Guaranty Insurers
MBIA
• (Letter to Treasury, October 28, 2008) – Recommended that the Treasury 

Department focus on the troubled asset purchase program and the CPP 
program, as being “more efficient and effective in achieving the Treasury’s 
goals” than the guarantee program.

• (Earnings call, November 5, 2008) – “It’s premature for us to comment on 
what may or may not develop for MBIA specifically regarding the Treasury 
Department’s TARP provisions and/or other government-sponsored efforts to 
address the current economic conditions.  However, MBIA does not need any 
direct assistance from any of these programs to benefit from the programs.  
As long as the government is successful in achieving its objectives to return 
liquidity to the capital markets and stabilize the ultimate housing market, we 
should experience lower losses on our insured credits. …It is unlikely that 
negotiations on contract commutations will show much progress until there 
is greater clarity and specificity regarding the usage of funds under the TARP 
program.”

New York State Insurance Commissioner Eric Dinallo stated on October 28, 
2008 that he is encouraging the Treasury Department to consider including 
financial guaranty insurers in the CPP, and that they could be significantly 
strengthened by a capital infusion of $10-20 billion.
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Life Insurers

American Council of Life Insurers (ACLI) President Frank Keating (Letter to 
editor, The Wall Street Journal, November 12, 2008)

“… Congress explicitly included insurers in the legislation establishing the Troubled 
Asset Relief Program…. 
Inclusion of [life insurers that are not eligible as bank or thrift holding companies 
would be] a reflection of the systemic role they play in the nation’s credit 
markets….  
Life insurers are the largest source of bond financing for America’s corporations.  
They provide $2.5 trillion in liquidity to the economy.  Thousands of businesses and 
millions of jobs depend on this financing.  Insurers provide another $2.5 trillion in 
capital to the economy through investments in commercial mortgages, government 
bonds, and equities….  
The nation’s economic turmoil has forced life insurers to conserve their capital 
rather than invest it.  As a result, much of the approximately $600 billion insurers 
will receive in annual premium income won’t be flowing through the economy.  This 
represents a major clog in the credit delivery system….  
Life insurance companies that choose to participate in the Capital Purchase 
Program will quickly deploy funding to further the growth and development of 
American companies and help to restore liquidity and stability to the financial 
system of the U.S.”
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Life Insurers

• Evan Greenberg, writing in his capacity as Chairman of ACE 
(Letter to the Secretary of the Treasury, October 27, 2008)
– Voiced his opposition to the inclusion of insurance companies, 

including life insurance companies, in the CPP, stating that “liquidity 
problems of individual insurance companies do not rise to the stated 
threshold for use of the CPP…,” and that “the problems that a few life 
insurers may face do not warrant broad government capital support, 
but rather far more focused solutions.”

• New York Life (Press release, November 6, 2008)
– Stated it would not participate in the CPP – “We are well capitalized 

with more capital than is required to maintain our triple-A ratings.”

• MassMutual (Press release, November 7, 2008)
– “[O]ur mutual company structure enables us to manage with the 

long-term interests of our policyholders and customers in mind.  Thus, 
we have not participated in any discussion directly with the Treasury, 
and we have no intention of participating in the [CPP].”
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P&C Insurers

• American Insurance Association (AIA) (Press release, 
October 27, 2008)

– “We have surveyed our Board of Directors and the 
substantial majority of the insurers represented by the 
AIA do not support the inclusion of property-casualty 
insurers in Treasury’s Capital Purchase Program.  If 
made available, they will not elect to participate.”

• Property Casualty Insurers Association of America 
(PCI) (Press release, October 29, 2008)

– “PCI believes that property-casualty insurer 
participation in a Treasury relief program is neither 
necessary nor in the best interests of property-casualty 
consumers.”
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P&C Insurers
The National Association of Mutual Insurance Companies (NAMIC)
• Press release, October 29, 2008

– “NAMIC’s policy, approved by our board of directors today, is to 
oppose the expansion of the Treasury’s Capital Purchase Program to 
include the property/casualty insurance industry….  Our members are 
not interested in participating in any type of program involving direct 
capital infusion from the U.S. Treasury Department…”

• Letter to the Secretary of the Treasury, October 30, 2008
– “A survey of NAMIC members conducted Oct. 26-28 shows that an 

overwhelming majority of member companies have no interest in and 
no need for a direct capital infusion from the U.S. government. In 
addition, more than half of the top executives responding to the
survey believe their companies could be at a competitive 
disadvantage if some insurers are successful in obtaining government 
assistance….  NAMIC urges Treasury to exclude property/casualty 
insurance companies from any program that would provide direct 
capital assistance to insurers, and to leave our solvent and effectively 
regulated segment of the financial services industry out of any new 
federal regulatory requirements.”
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P&C Insurers
• Evan Greenberg, writing in his capacity as Chairman of ACE (Letter to the 

Secretary of the Treasury, October 27, 2008)
– Stated that “The infusion of taxpayer capital into insurers (especially at far-

below-market rates) will clearly disrupt the normal market forces that sort 
strong insurers from weak ones….  In the absence of a broken market and a 
public crisis, we should reward those companies who make prudent decisions 
and not subsidize those who do not.”

• Travelers (Press release, October 28, 2008)
– Travelers stated that “it does not require or intend to request any [financial] 

assistance” from the Treasury Department.

• Chubb (Letter to Secretary of the Treasury, October 28, 2008)
– “We do not believe that allowing property and casualty insurance companies to 

participate in the CPP is consistent with the stated purposes of the Act….  In 
addition, we urge you to consider the anti-competitive impact of bail-outs in our 
industry….  Participating insurers could try to use the competitive advantage 
afforded to them by the low-cost CPP capital to build their market share, 
thereby hurting other industry participants who did not need, or choose not to 
avail themselves of, the government bail-out under the CPP….  A more urgent 
need for the property and casualty industry is regulatory modernization.  Our 
industry would operate much more efficiently without the constant changes to 
products, prices and practices foisted upon us by 50 separate state legislatures 
and 50 regulators.  As Secretary of the Treasury, you have championed this 
type of positive change and we urge you to continue to focus on this effort as 
the primary source of Treasury assistance to our industry.”
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• In this era of expensive or unavailable financing, 
these Federal programs offer opportunities and pose 
challenges to insurance organizations

– Through access to arguably relatively inexpensive 
capital:

• Banks might get an advantage over insurers in terms of 
offering savings products

• Some insurers might get advantages over other insurers 
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Overview of The Emergency Economic 
Stabilization Act of 2008 
and Troubled Asset Relief Program
Daniel M. Rossner
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Events Leading Up To Passage of EESA

• September 7, 2008- Fannie Mae and Freddie Mac placed into conservatorship by the 
Federal Housing Finance Agency. 

• September 14, 2008- Lehman Brothers announces it will file for bankruptcy; Merrill 
Lynch agrees to be sold to Bank of America; AIG seeks a $40 billion bridge loan from 
the Federal Reserve to stay in business.

• September 15, 2008- Dow plummets 504 points.

• September 16, 2008- Federal Reserve announces it has authorized the Federal 
Reserve Bank of NY to lend $85 billion to AIG, with the government receiving a 
79.9% equity stake in AIG.

• September 17, 2008- Credit markets panic, Dow falls 449 points. 

• September 19, 2008- Paulson says there is a need for a comprehensive troubled 
asset relief program (“TARP”) “to remove illiquid assets that are weighing down our 
financial institutions and threatening our economy.”

• September 20, 2008- Bush formally proposes three-page, 19 section TARP 
legislation giving the Treasury broad discretion to buy up to $700 billion in distressed 
mortgage-related assets from the private sector.    
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Events Leading Up to Passage of EESA

• September 21, 2008- Goldman Sachs and Morgan Stanley convert to bank holding 
companies.

• September 23, 2008- Paulson appears before Senate Banking to explain the 
rationale for the TARP. 

• September 24, 2008- Paulson testifies before House Committee on Financial 
Services again stressing the need to adopt a TARP plan.  Bernanke also testifies 
regarding such need. Bush urges Congress to pass the plan.

• September 25, 2008- Washington Mutual Bank is put into receivership; most of its 
assets are transferred to JP Morgan Chase. 

• September 28, 2008- Congressional leaders announce they have reached accord on 
a 110 page, 45 section revised plan, which they intend to bring to their respective 
chambers.

• September 29, 2008- House votes down the legislation 228-209.

• October 1, 2008- Senate leaders add tax breaks dealing with energy, tax extenders 
and alternative minimum tax relief and higher ($250,000)  limit for deposit 
insurance.  The revised bill passes the Senate 75-24.

• October 3, 2008- House Passes the revised bill. Hours later, Bush signs it into law. 
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Post-EESA Events

• October 6, 2008- Dow drops below 10,000.

• October 8, 2008- The Federal Reserve lends $37.5 billion to AIG, as an addition to 
its previous $85 billion loan. 

• October 9, 2008- Dow drops below 9,000.

• October 14. 2008- Treasury announces the Capital Purchase Program under which it 
will use $250 billion of the $700 billion authorized under EESA to purchase preferred 
stock from 9 systemically important financial institutions. The Federal Deposit 
Insurance Corporation announces the Temporary Liquidity Guarantee Program under 
which it will guarantee unsecured senior debt of eligible institutions and provide 
unlimited deposit insurance on non-interest bearing transaction accounts.  The 
Federal Reserve announces details of its Commercial Paper Funding Facility.

• November 10, 2008- The Federal Reserve restructures the AIG loan to reduce the 
original $85 billion bridge loan to $60 billion, cut the interest rate and extend the 
loan to 5 years.  Agrees to purchase $40 billion in AIG preferred with EESA funds; 
sets up facilities to purchase up to $22.5 billion of AIG’s MBS and $30 billion to 
backstop AIG’s credit default swaps. 

• November 12, 2008- Paulson announces TARP will not be used to purchase 
mortgage-related assets as previously contemplated. Instead, focus will be on 
increased capital investment in financial and other institutions, kick-starting the 
asset-backed securitization market, and mortgage foreclosure mitigation.
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EESA Authorization 

• $700 billion in three tranches: 

– $250 billion initially

– $100 billion on notice to Congressional Committees

– Remaining $350 billion, subject to Congressional veto
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Amount Currently Remaining Under EESA

• $250 billion has been allocated to the Capital Purchase 
Program ($125 billion to 9 systemically important financial 
institutions and another $125 billion to regional and 
community financial institutions). 

• $40 billion has been allocated to a preferred stock 
investment in AIG.

• This leaves $410 billion ($60 billion of which is not subject 
to Congressional disapproval).  



27

Additional Credit Crisis-Related Initiatives 

• After the passage of EESA, the Federal Reserve and FDIC 
announced several other initiatives:

– The Federal Reserve announced a program to purchase eligible 
commercial paper from US issuers, including insurance companies
(the “Commercial Paper Funding Facility”).

– The FDIC announced a program to guarantee the senior unsecured 
debt of US depository institutions, US bank holding companies, certain 
US savings and loan holding companies and certain affiliated entities 
and to provide unlimited deposit insurance for non-interest bearing 
deposit accounts at U.S. depository institutions (the “Temporary 
Liquidity Guarantee Program”).

– The Federal Reserve announced programs to support money market 
mutual funds. 

• These additional programs are sometimes referred to as being 
part of the TARP, even though authorized by other (pre-existing) 
law.         
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Original Focus

• The original focus of the TARP activity under EESA was expected 
to be on purchasing illiquid mortgage and mortgage-related 
assets, not on capital purchases.

• Rationale:

– Paulson September 19, 2008 Statement: “At that root cause is the 
housing correction which has resulted in illiquid mortgage-related 
assets that are choking off the flow of credit which is vitally important 
to our economy… We have proposed a program to remove troubled 
assets from the system.”

– Paulson September 23, 2008 before Senate Banking Committee: 
“Some said we should just stick capital in the banks, take preferred 
stock in the banks. That’s what you do when you have failure. This is 
about success.”
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Broad Purchase Authority 
(EESA Section 101)

• “to purchase, and to make and fund commitments to 
purchase, troubled assets from any financial 
institution, on such terms an conditions as are 
determined by the Secretary, and in accordance with 
this Act and the policies and procedures developed 
and published by the Secretary”
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Troubled Assets
(EESA Section 3(9))

• Base Authority:  Residential or commercial mortgages and any 
securities, obligations, or other instruments that are based on or 
related to such mortgages, in each case originating on or before
March 14, 2008, that the Secretary determines would promote 
financial market stability if purchased.  

• Broader Authority: Any other financial instrument, the 
purchase of which the Secretary, in consultation with the 
Chairman of the Board of the Federal Reserve System, 
determines is necessary to promote financial market 
stability, but only after transmittal of such determination to 
Congress.  
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Financial Institutions Eligible to Sell 
(EESA Section 3(5))

• “Financial institutions” include, but are not limited to, 
banks, savings associations, credit unions, broker-dealers, 
and insurance companies

• Established and regulated under federal or state law (or 
the law of any territory or possession of the United States) 

• Have significant operations in the United States  

• Treasury must consider ensuring that “all financial 
institutions are eligible to participate in the program, 
without discrimination based on … form of organization”
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Asset Purchase Program
(EESA Sections 101(d) and (e))

• Direct Purchases Vs. Auctions 

• Consequences of Participation

– Equity sharing

– Executive compensation
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Guarantee Program
(EESA Section 102)

• Troubled assets originated or issued prior to March 14, 2008, 
including mortgage-backed securities.

• The Secretary, upon request from a financial institution, may 
guarantee, on terms and conditions set by the Secretary, the 
timely payment of principal of, and interest on, a troubled asset 
up to 100% of principal and interest.

• Funding from premiums assessed to participating institutions at 
“a level necessary to create reserves sufficient to meet 
anticipated claims, based on an actuarial analysis, and to ensure 
that taxpayers are fully protected.”

• Unfunded guarantees are deduction from the availability of TARP 
funds for purchases.
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Problems With TARP Asset Purchase Program

• How to price troubled assets

• Mark-to-market implications both for selling 
institution and other market participants

• General market freeze caused by reluctance to trade 
troubled assets in anticipation of full TARP 
implementation

• Failure to efficiently address financial institution 
solvency issues when compared to direct capital 
purchase
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Capital Purchase Program

• Not explicitly mentioned in EESA.

• Relies on Section 3(9) authority to purchase “any other financial 
instrument” that the Secretary of the Treasury, after consultation 
with the Chairman of the Federal Reserve Board, determines is 
necessary to promote financial market stability.

• Authorization confirmed in a colloquy between Representative 
Barney Frank and Representative Jim Moran on the House Floor 
prior to EESA passage. 

• Limitations on use of funds: Not express in the statute or 
Treasury materials.
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TARP Refocus

• On 11/12/2008, Treasury drops plan to use TARP to 
purchase illiquid mortgage-related assets with TARP funds.

• Will expand capital purchase program.

• Plans to revitalize the securitization market for consumer 
receivables – including development of a liquidity facility 
for highly-rated AAA asset-backed securities.

• Plans to expand effort to mitigate mortgage foreclosures.
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TARP Capital Purchase Program
David E. Teitelbaum
Sean M. Keyvan
Daniel M. Rossner
Norman D. Slonaker
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TARP Capital Purchase Program

• Program Summary

• Initial Phase Eligible Institutions
– US bank holding companies 

– Qualified US savings and loan holding companies

– In each case are not controlled by a foreign bank or company  

• Nov. 14 applicants: Hartford National, Genworth
Financial, Lincoln National and Aegon

• Phase II
– Paulson Nov. 12 speech

– Eligible “financial institutions” in EESA include insurance 
companies 

– Treasury interest in Federal holding company regulation
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TARP Capital Purchase Program

• Eligible Amount

– No express limitation on use of funds

• Conditions for Participation

• Application Process

• Form of Capital Qualifying for Purchase

• Shareholder Approval and other Constraints
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TARP Capital Purchase Program

• Documentation

– Letter Agreement

– Standard Terms

• Securities Purchase Agreement

• Certificate of Designation of Preferred Stock

• Warrant
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TARP Capital Purchase Program

• Terms of the Purchase Agreement

– Use of Funds - WHEREAS Clauses

– Closing Conditions

– Representations and Warranties

• Disclosure Schedules

• FOIA Considerations

– Covenants

• Shareholder Approvals

• Access and Information
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TARP Capital Purchase Program

• Terms of the Purchase Agreement 

– Additional Agreements

• Registration Rights

• Restrictions on Dividends and Repurchases

• Repurchase of Investor Securities

• Executive Compensation Agreements

• Executive Waiver Requirement
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TARP Capital Purchase Program

• Terms of the Purchase Agreement (cont.)

– Survival of Representations and Warranties 

– Amendment 

• Section 5.3: “the Investor may unilaterally amend any 
provision of this Agreement to the extent required to 
comply with any changes … in applicable federal statutes.”
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TARP Capital Purchase Program

• Terms of the Preferred Stock

– Amount

– Ranking

– Regulatory Capital Status

– Term

– Dividend

– Redemption

– Dividend Restriction
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TARP Capital Purchase Program

• Terms of the Preferred Stock (cont.)

– Repurchases

– Voting Rights

– Transferability
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TARP Capital Purchase Program

• Terms of the Warrant
– Amount

– Term

– Exercisability

– Transferability

– Anti-dilution

– Voting

– Reduction

– Consent

– Substitution



47

TARP Capital Purchase Program

• SEC

– Review of the Initial Nine Issuer’s Exchange Act filings

– Cooperation on Proxy Statement review and other 
administrative matters
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Steps You Can Take Now

• Check your Charter Documents
– Check terms of existing preferred stock and debt

• Representations and Warranties

• Shareholder Vote Requirement

• Employment Benefit Plans

• Enhanced Compensation Committee Duties

• SEC Periodic Report Review Status

• Additional Sources of Capital if required in Phase 
II

• Review Form 8-K reporting requirements
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Asset Purchases Under TARP
Edward J. Fine
Jonathan J. Kelly
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Recent Developments

• Original focus
– Purchase of troubled mortgage-related assets, including 

securities backed by those assets

• Focus to date
– Capital purchase program, along with other Fed and FDIC 

programs

• Future focus
– On November 12, Secretary Paulson said in a widely 

publicized speech:
“Over the past weeks we have continued to examine the selective benefits of 
purchasing illiquid mortgage-related assets. Our assessment at this time is 
that this is not the most effective way to use TARP funds, but we will 
continue to examine whether targeted forms of asset purchase can play a 
useful role, relative to other potential uses of TARP resources, in helping to 
strengthen our financial system and support lending.”
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Recent Developments

– If asset purchases are abandoned, how will financial 
institutions deal with the illiquid troubled assets on their 
balance sheets? In the same November 12 speech, 
Secretary Paulson noted that Treasury and the Fed are 
exploring the development of a liquidity facility for 
highly-rated AAA asset-backed securities. This facility 
would be targeted at consumer financing, but may also 
be used to support new commercial and residential 
mortgage-backed securities lending.

– Not known whether the incoming Administration and the 
new Congress will support scrapping the asset purchase 
provisions of TARP.
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Authority 

• Section 101 of EESA authorizes the Secretary to 
establish TARP to purchase troubled assets from any 
financial institution on terms and conditions 
determined by the Secretary.

• Tremendous discretion conferred on the Secretary, 
although required to take into consideration a litany 
of sometimes conflicting policy objectives as set forth 
in Section 103 of EESA. 
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Size

• $700 billion in the aggregate. Available in stages:  
first $250 billion available immediately; additional 
$100 billion to be released upon the President’s 
notification to Congress of the Secretary’s need; 
remaining $350 billion to be released following a 
similar Presidential notification, but subject to a 
congressional joint resolution of disapproval.

• By November 11, 2008, all but $60 billion of the 
initial $350 billion had been disbursed or committed. 
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Definition of Troubled Assets 

• Two categories of troubled assets:

– Residential or commercial mortgages and mortgage-related 
securities that were originated or issued on or before 
March 14, 2008, the purchase of which the Secretary 
determines promotes financial market stability.

– Any other financial instruments the Secretary, after 
consultation with the Fed Chairman, determines the purchase 
of which is necessary to promote financial market stability, 
but only upon written notification of the determination to the 
appropriate committees of Congress.

• The assets included in the first category were the original 
focus of TARP. Note the inclusion of the word “necessary”
in the second category.
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Definition of Financial Institution 

• Any institution, including, but not limited to any bank, 
savings association, credit union, security broker or 
dealer, or insurance company, established and 
regulated under the laws of the United States or any 
State, territory or possession of the United States 
(also D.C., Puerto Rico, Guam et al.) and having 
significant operations in the United States, but 
excluding any central bank or institution owned by 
a foreign government.

• Unclear whether certain types of institutions 
constitute a financial institution. Also unclear how 
“significant operations” are to be measured. 
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Unjust Enrichment 

• Secretary directed to prevent unjust enrichment of 
financial institutions participating in TARP, including 
by preventing the sale of a troubled asset to the 
Secretary at a higher price than what the seller paid 
to purchase the asset. Exception for a troubled asset 
acquired in a business combination or a purchase of 
assets from a financial institution is conservatorship 
or receivership or that has initiated Chapter 11 
bankruptcy proceedings.

• Treasury likely to strictly enforce the prohibition on 
unjust enrichment. 
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Purchase of Troubled Assets 

• Two different types of purchase options:  Auction option; Direct
Purchase option. The Secretary is also directed to encourage the
private sector to participate in the purchase of troubled assets.

• Auction Option (including reverse actions):

– Goal is to encourage broad participation; price discovery; pricing 
efficiency and pricing transparency.

– Obstacles include complexity; reliance on asset managers; 
information asymmetries; non-homogenous pools; impact of 
mark-to-market accounting.

– While the Secretary is required to obtain (with certain exceptions) 
equity participation rights from any financial institution that sells 
under TARP, signals are that the required equity participation will 
be structured in a way that encourages broad participation.
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Purchase of Troubled Assets 

• Direct Purchase Option:

– Intended primarily for financial institutions that cannot access the 
credit markets, although the Secretary is required to take into 
account the long-term viability of the financial institution in 
determining whether the purchase represents the most efficient 
use of TARP funds.

– Because prices will not be set by the market, the Secretary is 
required to pursue measures to ensure that prices are reasonable
and reflect the underlying value of the asset.

– Expectation that Treasury will take a meaningful equity stake, 
impose significant restrictions on executive compensation, 
possibly replace senior management and impose other corporate 
governance measures. 
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Equity Sharing 

• A financial institution selling assets under TARP must (with certain exceptions) 
provide the Secretary with (1) a warrant to receive non-voting common stock 
or preferred stock in the institution as the Secretary determines appropriate or 
(2) a senior debt instrument (in the case of a financial institution that is not 
registered and traded on a national securities exchange or securities 
association).

• Although the statute imposes certain requirements for any warrant or senior 
debt instrument, the Secretary is given broad discretion with respect to the 
size of the equity stake or debt instrument that will be required.

• Two exceptions to the requirement to issue warrants or senior debt 
instruments: (1) a de minimis exception for financial institutions selling not 
more that $100 million of troubled assets in the aggregate and (2) for financial 
institutions prohibited from issuing securities and debt instruments, provided 
the Secretary establishes appropriate alternative arrangements to avoid 
circumvention of the provision.

• The Secretary is authorized to sell, exercise or surrender any warrant or debt 
security received under TARP.
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Management and Sale of Troubled Assets 

• Broad authority conferred on the Secretary to 
manage and dispose of troubled assets. Disposition 
may be in the form of any transaction (e.g., sales, 
loans, repurchase agreements) on terms and 
conditions and at prices determined by the Secretary. 
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Oversight and Reporting

• Financial Stability Overnight Board comprised of the 
Fed Chairman, the Treasury Secretary, the Director of 
the FHFA, the SEC Chairman, and the HUD Secretary.

• Extensive reporting system put in place to facilitate 
transparency. Reporting is to the appropriate 
congressional committees.

• Also public reporting in electronic form of the 
description, amount and pricing of assets acquired 
under TARP within 48 hours of purchase, trade or 
other disposition. 
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Termination 

• Authority to purchase troubled assets terminates on 
December 31, 2009, but can be extended for up to 
two years after the enactment of EESA upon a 
certification by the Secretary to Congress.

• Authority to hold and manage assets that have 
already been purchased is not affected by the sunset 
provision. 
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Insurance of Troubled Assets

I. Added as a concession to the originally proposed 
Treasury Plan.

II. Provides for the guarantee of the timely payment of 
principal of, and interest on, certain troubled assets.

A. Troubled assets must be securities originated or issued 
prior to March 14, 2008, including mortgage-backed 
securities.

III. Duplicates basic insurance company structure.

A. Treasury to determine premiums based on actuarial 
analysis, collect premiums in an effort to establish 
reserves sufficient to meet expected losses.

B. Troubled Assets Insurance Financing Fund established 
into which premiums flow and out of which losses paid. 
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Insurance of Troubled Assets

IV. Realistic?
A. Appears from Secretary Paulson’s November 12 comments 

that there are no current plans to utilize this feature.

B. Needs significant attention to establish actuarial and 
underwriting guidelines.
1. Required to establish pricing to “ensure that taxpayers are fully 

protected”.

2. Given narrow focus on troubled asset classes is there sufficient
diversity of risk?

C. Infrastructure needed to monitor performance and pay 
claims.

D. Reduces overall purchase authority while not directly 
injecting capital into the markets.
1. However, may prove useful in improving liquidity in securitization 

of consumer credit.
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Executive Compensation Limitations
John P. Kelsh
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Executive Compensation

• EESA imposes restrictions on executive compensation paid 
to the senior executive officers of participants in programs 
created thereby.

• Under EESA, specific restrictions differ depending on 
whether the entity in question participates in program on 
basis of auction purchases or direct purchases.

• Specific limitations imposed on participants in Capital 
Purchase Program.
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Executive Compensation Restrictions Applicable 
to Participants in Capital Purchase Program

• Companies that participate in the Capital Purchase Plan under the Emergency 
Economic Stabilization Act will be subject to certain conditions relating to the 
compensation paid to their Senior Executive Officers (“SEOs”).  

• The conditions include:

– A requirement that the Compensation Committee review incentive compensation 
arrangements pertaining to SEOs to ensure that these arrangements do not encourage SEOs 
to take unnecessary and excessive risks that threaten the value of the financial institution.

– A requirement that these companies adopt a “clawback” policy relating to SEO bonus and 
incentive compensation.

– A heightened limitation on the extent to which compensation paid to SEOs may be deducted 
by the corporation for federal income tax purposes.

– A prohibition on “golden parachute payments” to SEOs.

– A requirement that the participating companies and their SEOs grant a waiver to the US 
Treasury with respect to any claims that they might have as a result of modifications to 
existing compensation arrangements that would be required under these rules.  

• Generally speaking, a company’s SEOs will be the same as the “named executive 
officer” group for which compensation disclosure is required in the proxy statement.
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Capital Purchase Program 
Executive Compensation

• Review of Incentive Programs for Excessive Risk
– Within 90 days, the Compensation Committee of entities participating in the CPP 

will be required to review with the entity’s senior risk officers the incentive 
compensation arrangements that are in place with SEOs. The purpose of this 
review would be to ensure that the SEO incentive compensation arrangements 
do not encourage SEOs to take unnecessary and excessive risks that threaten 
the value of financial institution. 

– The Compensation Committee must meet at least annually (for so long as the 
UST holds an equity or debt position) with senior risk officers to discuss and 
review the relationship between the entity's risk management policies and 
practices and the incentive compensation arrangements in place for SEOs.

– The Compensation Committee must certify that it has completed these reviews. 
Certification would be included in CD&A in the next proxy statement.  
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Capital Purchase Program 
Executive Compensation

• Adoption of Clawback Policy

– Participating institutions must require that all SEO bonus and 
incentive compensation paid during the period that the UST holds an 
equity or debt position is subject to recovery or clawback by the 
institution if the payments were based on materially inaccurate 
financial statements or any other materially inaccurate financial 
statements or any other materially inaccurate performance metric
criteria.

– Significant uncertainty as to how clawback is to be applied.  
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Capital Purchase Program 
Executive Compensation

• Additional Limitation on Deductibility of Compensation Paid to 
SEO

– Generally put, participating institutions must agree that executive 
compensation in excess of $500,000 earned by any SEO in any year
in which the UST holds an equity or debt position will not be 
deductible for federal income tax purposes.  

– Current limitation on deductibility per Section 162(m) of Internal 
Revenue Code is $1,000,000 and there are exceptions for 
compensation that is “performance-based.” There would be no 
exception for “performance-based” compensation under the rules that 
would apply following the UST investment.  
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Capital Purchase Program 
Executive Compensation

• Prohibition of “Golden Parachute Payments”

– Participating institutions will be prohibited from making any “golden 
parachute payment” to any of its SEOs during the period when the 
UST holds an equity or debt position.

– “Golden parachute payments” are, generally speaking, any payments 
(i) that are made to an SEO on account of the SEO’s severance from 
employment and (ii) the aggregate present value of which equals or 
exceeds three times the SEO’s “base amount.” The term “base 
amount” is defined by reference to the regulations currently applicable
under Internal Revenue Code section 280G and means, generally put, 
the average of the SEO’s W-2 compensation for the past five years.

– Existing benefit plans, arrangements and agreements must be 
modified to ensure compliance with this provision.
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Capital Purchase Program 
Executive Compensation

• Waiver Requirements

– Participating institutions and each of their SEOs will be required to 
grant a waiver to the UST releasing the UST from any claims that the 
institution and its SEOs might otherwise have as a result of the
implementation of the executive-compensation requirements and 
related modification of the terms of benefits plans, arrangements and 
agreements.  
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Other Credit Crisis Initiatives

Daniel M. Rossner
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• Federal Reserve’s Commercial Paper Funding Facility

• FDIC’s Temporary Liquidity Guarantee Program

• Federal Reserve’s Money Market Investor Funding 
Facility

• Federal Reserve’s Commercial Paper Money Market 
Mutual Fund Liquidity Facility 
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Commercial Paper Funding Facility

• Federal Reserve Bank of New York (“FRBNY”) purchases 
commercial paper (“CP”) through a Special Purpose Vehicle 
(“SPV”)

• The SPV purchases the CP from eligible issuers

• The FRBNY finances such purchases by lending to the SPV 
at the Federal Funds Rate, secured by the CP purchased by 
the SPV

• All SPV purchases are through primary dealers      
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Eligible Issuers

• US issuers, including US insurance companies

• Foreign parent does not disqualify the issuer

• US branches of foreign banks are eligible

• Municipalities are not eligible
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Eligible CP

• 3-month US dollar denominated commercial paper of eligible issuers

• Discount (rate) is 3 month overnight index swap rate plus 100 bp
(for unsecured commercial paper)/ 300 bp (for ABCP)

• 100 bp surcharge is assessed for unsecured commercial paper unless 
acceptable collateral is provided

• Limit per issuer is greatest amount of commercial paper outstanding on 
any day between 1/1/2008 and 8/31/2008, less the amount of 
commercial paper held by other investors on the date commercial paper is 
sold to the SPV

• Required Rating- at least A-1/P-1/F-1 by a major NRSRO; if multiple 
NRSROs rate the paper at least two must rate it in those categories

• No extendible or interest bearing commercial paper
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Program Dates

• Commenced October 27, 2008

• Ends April 30, 2009 (unless the FRBNY extends the 
facility)
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Application Process

• Eligible Issuers are required to register 2 Business 
Days in advance of their intended use of the CPFF

• A 10 bp fee based on the maximum amount of the 
issuer’s commercial paper the SPV may own is 
payable upon registration

• Registration forms are on the FRBNY’s Web Site 
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Procedures For Issuance

• Primary Dealer notifies PIMCO of the amount of CP its 
supported issuers are interested in selling to the SPV by 
10:30 a.m. EST.

• Settlement is in accordance with standard DTC settlement 
times

• Issuer’s IPA determines the time the issuer receives funds 
from a new issuance

• The FRBNY will not disclose the identity of issuers or the 
amounts they are selling to the CPFF 
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FDIC’s Temporary Liquidity Guarantee Program 

• Two components:

• Debt Guarantee Program (“DGP”)

• Transaction Account Guarantee Program (“TAGP”)
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Eligible Entities

• FDIC-insured depository institutions (excluding in the case of the 
DGP, US branches of foreign banks)

• US bank holding companies

• US savings and loan holding companies that engage only in 
activities permissible for financial holding companies under 
Section 4(k) of the Bank Holding Company Act

• Other affiliates of an insured depository institution that the FDIC 
approves to participate 

– GECC was recently approved by the FDIC as an eligible entity under 
the “other affiliates” provision 

– Similarly, an insurance company which is affiliated with a depository 
institution but is not in a bank holding company or qualified savings 
and loan holding company structure could be approved as an eligible 
entity
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Coverage

• All eligible entities are covered under the TLGF until December 5, 
2008 at no cost

• If an institution does not want to continue to participate in the 
program it must opt out by that date 

• An institution can opt out of either or both of the DGP or TAGP

• All eligible entities within the same bank holding company or 
savings and loan holding company structure must make the same 
decision as to whether to opt out

• Opt out decisions are one-time and irrevocable for the duration of 
the program once made  
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Fees

• The assessment applicable to debt guaranteed under the DGP will 
be determined by multiplying the amount of the debt by the term 
of the debt (6/30/2012 applies as the maximum maturity) by 
75 bp.  

• An eligible entity may choose not to have long term debt with a 
maturity beyond 6/30/2012 guaranteed. In such case it must pay 
a non-refundable fee equal to 37.5 bps multiplied by the amount 
of the participant’s unsecured debt outstanding at 9/30/2008 with 
a maturity on or before 9/30/2009. Amounts paid will be applied 
to offset invoices for guaranteed debt under the DGP until the 
nonrefundable fee is exhausted

• The fee payable under the TAGP is 10bp on any deposit in a 
non-interest bearing transaction account in excess of $250,000.
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Scope of DGP

• Guarantee covers newly issued unsecured senior debt 
issued on or after 10/14/2008 through June 30, 2009

• Such debt is guaranteed until the earlier of the maturity 
date of the debt and 6/30/2012

• The guarantee covers an amount up to 125% of such debt 
as of 9/30/2008 and scheduled to mature before 
6/30/2012, unless the FDIC approves a higher limit for 
specific banks  
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• Guarantee becomes effective only upon the failure of a participating entity that is an 
insured depository institution or the filing of a petition in bankruptcy with respect to 
any other entity 

• Payments are subject to delay beyond the next business day following the date of 
receivership or bankruptcy, and in such case interest is paid at the 90-day T-bill rate 
(rather than the contractual rate) until the resolution of the claim

• The claims process for a receivership allows for 270 days of processing

• The claims process for a bankruptcy is subject to the bar date of the bankruptcy 
proceeding, and subsequently, the date on which claims against the bankruptcy are 
not subject to reconsideration

• S&P has indicated that it does not view the possibility of delay resulting from the 
claims procedure as a “mere technicality,” and as a result will not rate guaranteed 
debt at the “AAA” rating of the US Government   

• During the comment period on the FDIC’s TLGP Interim Rule, a number of banks 
asked the FDIC to modify the guarantee to cover timely payment of principal and 
interest in the same manner as the UK Treasury’s Guarantee Scheme. Changes may 
be made in the Final Rule            
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Senior Unsecured  Debt

• To be eligible to be guaranteed senior unsecured debt 
must be:

• Evidenced by a written agreement

• Have a specified fixed principal amount to be paid in 
full on demand or on a date certain

• Be non-contingent

• Be not subordinate to any other liability 
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Senior Unsecured Debt

• Senior unsecured debt includes:

– Promissory notes

– Commercial paper

– Unsubordinated unsecured notes

– Certificates of deposit standing to a bank

– Federal funds purchased

– Bank deposits in an IBF

– Eurodollar deposits standing to a bank 
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Exclusions

• Senior unsecured debt does not include:
– Obligations from guarantees or other contingent liabilities

– Derivatives and derivative based products

– Debt paired with any other security

– Convertible debt

– Capital notes

– The unsecured portion of otherwise secured debt

– Negotiable certificates of deposit

– Deposits made in a foreign currency and Eurodollar deposits 
that represent funds swept from individual, partnership or 
corporate accounts held at insured depository institutions

– Subordinated debt

– Loans to affiliates or institutional affiliated parties
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Coverage of TAGP

• Covers funds in non-interest-bearing deposit account 
through December 31, 2009
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Taxation
Robert M. Kreitman
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Taxation

• Notices with respect to capital contributions

– Notice 2008-76: no change of ownership will result due 
to Treasury’s acquisition of stock of Fannie Mae and 
Freddie Mac.

– Notice 2008-84: no change of ownership will result 
when Treasury acquires a 50% or greater interest in a 
Section 382 loss corporation.   
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Potential Use of Existing Built In Losses

• Notice 2008-83
– A deduction after an ownership change for losses on 

loans or bad debts will not be treated as (i) a built-in 
loss or (ii) a deduction attributable to periods before the 
change.

– Does Notice 2008-83 only apply to assets held by a 
“bank,” or assets held by the consolidated group?  

– Several senators have questioned the authority for this 
Notice.
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Insurance Roundup Panel
Moderator: Michael J. Pinsel

Panelists: Jonathan J. Kelly
Sean M. Keyvan
Anthony J. Ribaudo
Daniel M. Rossner
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Questions & Answers
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