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SUBCONTRACTOR CHALLENGES TO FEDERAL AGENCY PROCUREMENT ACTIONS

By Matthew H. Solomson and Jeffrey L. Handwerker

ver the last decade, subcontractors have come to play an increasingly central role in the
O Federal Government procurement system. Notwithstanding this trend, the prevailing
view to date has been that subcontractor bid protest rights are highly limited—or potentially
even nonexistent. Indeed, a review of the decisions to date indicates that the U.S. Court of
Federal Claims has yet to recognize a subcontractor bid protest action.

As a result, subcontractors can find themselves in the untenable position of having to bear
the negative effects of wrongful prime contractor or Federal Government action that could
be redressed in court if the same subcontractor had contracted directly with the Govern-
ment. This apparent limitation of federal court jurisdiction has increased in importance in
recent years as the Federal Government has more frequently chosen to outsource its procure-
ment function, either by awarding large prime contracts and thereby insulating the Govern-
ment from having to deal directly with additional contractors or by awarding so-called “man-
agement and operating” (M&O) contracts under which a prime contractor is often autho-
rized, among other things, to manage procurement functions on behalf of the Government.

This BRIEFING PAPER examines whether the prevailing view described above—that there is no
jurisdiction over subcontractor challenges to federal procurement actions—is correct. After review-
ing the data on Federal Government subcontracting spending that indicates an increasing depen-
dence on subcontractors and discussing the current view of the highly limited bid protest rights of
subcontractors, the Paper traces the develop-
IN BRIEF ment of the various bid protest jurisdictions in
the district courts and the Court of Federal Claims.
Then, the PAPER turns to its central contention—
Limited Bid Protest Rights Of Subcontractors that subcontractors arguably are not precluded
History OF Bid Protests In Federal Cours from bringing certain procurementrelated, bid
protest-type actions.
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Potential Standing Under Tucker Act Or APA
m Tucker Act Definition Of “Interested Party”
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Growing Role Of Subcontractors

In 1991, an assistant comptroller general
testifying before the U.S. Senate Committee
on Governmental Affairs noted “the chang-
ing role of many prime contractors from fab-
ricating weapons and products to integrating
work done by subcontractors” and the Depart-
ment of Defense’s concomitant “growing de-
pendence on subcontracts.” Indeed, even at
that time, subcontract costs within the DOD
comprised more than 50% of procurement
costs.? Subcontracts awarded by the DOD in
1990 alone totaled approximately $55 billion—
”a sum larger than the combined budget au-
thority of the Departments of Transportation
($30.2 billion), Energy ($14 billion), and In-
terior ($6.7 billion).”® Between 1993 and 2002,
DOD subcontracts increased by more than 40%,
from $53 billion to $75.5 billion.*

This marked increase in subcontracting has
not been confined to the DOD. The Depart-
ment of Energy, the largest civilian contract-
ing agency in the Federal Government, spent
$22.4 billion on contracts in fiscal year 2004,
the majority of which—$18.9 billion, roughly
85% of the DOE’s funding—was dedicated
to large M&O contracts.” M&O contractors man-
age a variety of DOE sites, including laborato-
ries and production facilities.® Under M&O
or “facilities management contracts,” prime
contractors are responsible for performing,
managing, and integrating work at a DOE site
and often subcontract specific and not insig-
nificant segments of their work to other busi-
nesses.” In 2004, DOE’s 34 M&O contractors
procured nearly $6.5 billion in goods and services
from subcontractors.?

Furthermore, as prime contracts become “larger
and longer in duration,” the Federal Govern-
ment is not simply outsourcing substantive tasks;
rather, the Government has outsourced its pro-
curement functions as well.” In many cases, the
“number of layers of contracts” is “in many cases,
four, five, six layers deep.”’” The subcontract-
ing situation “is another byproduct of not hav-
ing enough acquisition professionals in the gov-
ernment.”!! That is, as one commentator has
stated, “[i]f you have enough procurement pro-
fessionals in the government you would award
smaller, more discrete contracts, and then manage
them effectively. But if you don’t have enough
people, there’s a tremendous amount of pres-
sure to award massive contracts to small num-
bers of contractors and let them subcontract.”?
In that regard, top defense industry executives
have noted that the DOD’s growing reliance
on “lead systems integrators” is among the chief
problems facing the acquisition system, in part
because they are permitted to become the ac-
quisition authority."?

Limited Bid Protest Rights Of
Subcontractors

According to conventional wisdom, one no-
table consequence of being a subcontractor—
as opposed to a prime contractor—is that bid
protest remedies are assumed to be highly lim-
ited, if not nonexistent. In a 2003 BRIEFING Pa-
PER, the author noted that “[s]ince subcontrac-
tor arrangements are essentially private mat-
ters between prospective prime contractors and
subcontractors, aggrieved subcontractors have
few rights in a federal forum to challenge al-
leged violations of the procurement statutes
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or regulations during contract formation.”** For
example, while a protest may be filed at the
Government Accountability Office by an “in-
terested party,” the GAO’s bid protest juris-
dictional statute, the Competition in Contract-
ing Act, and its regulations exclude subcon-
tractor protests."” Specifically, CICA defines “in-
terested party” as “an actual or prospective bidder
or offeror whose direct economic interest would
be affected by the award of the contract or by
failure to award the contract.”!® Moreover, the
GAO’s regulations state that “GAO will not con-
sider a protest of the award or proposed award
of a subcontract except where the agency award-
ing the prime contract has requested in writ-
ing that subcontract protests be decided.”’

At the U.S. Court of Federal Claims, the
situation is more complicated. The COFC’s
jurisdictional statute, the Tucker Act, also con-
fers standing on an “interested party” to chal-
lenge certain Government procurement ac-
tions.'® Unlike the GAO statute, however, the
Tucker Act does not itself define the term
“interested party.” Despite this statutory silence,
the U.S. Court of Appeals for the Federal Circuit
has imported the GAO definition of “inter-
ested party” into the Tucker Act, suggesting
that subcontractors have no standing before
the COFC either. In one recent COFC postaward
bid protest case, the plaintiff argued that its
designation as a subcontractor should be ig-
nored by the court in favor of focusing in-
stead on the substance of the plaintiff’s per-
formance, which would have been as signifi-
cant as the prime contractor’s performance.
The COFC rejected the subcontractor’s argu-
ment, explaining that its “appellate authority
[the Federal Circuit] has squarely rejected
the notion that a subcontractor qualifies as an
‘interested party’..., leaving no room for the
type of scrutiny Plaintiff urges into what lies
beneath this subcontractor’s nomenclature.”"?
Nevertheless, as discussed below, there are ar-
guments that could lead to a different result.

History Of Bid Protests In Federal Courts

In 1940, the U.S. Supreme Court held in
Perkins v. Lukens Steel Co. that Congress en-

acted procurement laws for the protection
of the Government, rather than for the ben-
efit of private parties contracting with the
Government.?” Accordingly, the Court found
that that a Government contractor lacked stand-
ing to sue the Government either to allege a
violation of procurement law or otherwise to
contest the award of a contract.?! In short,
the Supreme Court refused to recognize stand-
ing for disappointed bidders to bring any class
of bid protest action. Notably, this decision
predated the Administrative Procedure Act,
which Congress enacted in 1946 to empower
private parties to challenge in court alleg-
edly unlawful or improper federal adminis-
trative agency actions.?? However, even in the
immediate aftermath of the APA, disappointed
bidders continued to lack standing to chal-
lenge contract award decisions or otherwise
obtain legal redress of claims relating to the
award of a Government contract to another
competitor.

In 1956, the U.S. Court of Claims held in
Heyer Products Co. v. United States that when a
party submits a bid for a federal contract,
the United States enters into an implied con-
tract with that contractor obligating the Gov-
ernment to consider honestly and fairly the
contractor’s bid.?* If the Government fails to
do so, the court ruled, a disappointed bid-
der is entitled to recover its bid and pro-
posal expenses.?* The decision thereby in-
troduced for the first time a remedy (albeit
a limited one) for disappointed bidders on
Government contracts. The Court of Claims
reasoned:*

Itwas an implied condition of the request for
offers that each of them would be honestly
considered, and that that offer which in the
honest opinion of the contracting officer was
most advantageous to the government would be
accepted. No person would have bid at all if he
had known that “the cards were stacked against
him.”

The court also concluded that, if the Govern-
ment knew at the outset of the procurement
that it was going to give another party a con-
tract, as opposed to the protesting plaintiff, then
the agency “practiced a fraud on plaintiff and
on all other innocent bidders.”® In such a case,
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the court held, the Government “induced [con-
tractors] to spend their money to prepare their
bids on the false representation that their bids
would be honestly considered.””

The Court of Claims did not base its deci-
sion on the text of any particular statute; that
is, no statute by its terms explicitly provided
for a bid protest cause of action. Rather, the
court permitted itself to entertain the bid pro-
test-like suit only because the court first found
the existence of an implied-in-fact contract
to fairly consider bids.

In light of the Supreme Court’s decision in
Lukens, however, no bid protest cause of ac-
tion in district court was available to contrac-
tors. Moreover, no action was available in any
forum to recover a remedy other than bid
and proposal preparation costs. In 1970, in
Scanwell Laboratories, Inc. v. Schaffer, the U.S.
Court of Appeals for the District of Columbia
Circuit established that bid protest actions,
seeking injunctive relief, could proceed un-
der the APA.*® The court explained:*

[T]he essential thrust of appellant’s claim...is to
satisfy the public interest in having agencies follow
the regulations which control government
contracting. The public interest in preventing
the granting of contracts through arbitrary or
capricious action can properly be vindicated
through a suit brought by one who suffers injury
as a result of illegal activity....

Thus, in Scanwell, the D.C. Circuit established
that the district courts could entertain allega-
tions by disappointed bidders that Government
agencies had violated procurement laws or regu-
lations or otherwise acted arbitrarily and capri-
ciously in procurement decisions.* The remain-
ing circuit courts eventually adopted the ratio-
nale of the Scanwell decision, thereby opening
even more forums to bid protest actions and
other suits challenging procurement-related
agency action. To prevail in such a case, plain-
tiff protesters bore a “heavy burden” to show
either that an agency procurement decision
had no rational basis or that a “procurement
procedure involved a clear and prejudicial vio-
lation of applicable statutes or regulations.”*!

The advent of district court jurisdiction of-
fered disappointed bidders both an alterna-

tive to the Heyer Productstype suit that could
be brought at the Court of Claims and an
opportunity to seek nonmonetary relief (the
set aside of a contract award).??

In 1982, Congress enacted the Federal
Courts Improvement Act (FCIA), eliminat-
ing the Court of Claims and creating two new
courts—the U.S. Claims Court, which inher-
ited the jurisdiction of the Court of Claims’
trial division and the U.S. Court of Appeals
for the Federal Circuit, which inherited the
jurisdiction of the court’s appellate division.*®
The FCIA established for the successor Claims
Court (renamed the Court of Federal Claims
in 1992%) its first bid protest jurisdiction
grounded in explicit statutory text. The FCIA
provided:®®

To afford complete relief on any contract claim
brought before the contract is awarded, the court
shall have exclusive jurisdiction to grant declaratory
judgments and such equitable and extraordinary
relief as it deems proper, including but not
limited to injunctive relief.

In an early case interpreting the FCIA, the
Federal Circuit held, based on the phrase “be-
fore the contract is awarded,” that the Claims
Court only had jurisdiction over preaward bid
protest cases.”® As a result of that ruling, the
court only exercised jurisdiction in bid pro-
test cases if the suit was filed before the award
of the contract in question.

Another dispute regarding the FCIA con-
cerned whether district courts retained Scanwell
jurisdiction over preaward bid protest cases.
Some circuit courts, citing the “exclusive juris-
diction” language, held that the FCIA precluded
district courts from exercising jurisdiction over
preaward bid protest cases concurrently with
the Claims Court. Other circuits, in contrast,
maintained that Congress had not intended to
divest district courts of concurrent jurisdiction
over preaward bid protest cases.”’

In 1996, Congress resolved this issue when
it enacted the Administrative Disputes Reso-
lution Act (ADRA), which in relevant part pro-
vides:*

Both the United States Court of Federal Claims
and the district courts of the United States shall
have jurisdiction to render judgment on an action
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by an interested party objecting to a solicitation
by a Federal agency for bids or proposals for a
proposed contract or to a proposed award or
the award of a contract or any alleged violation
of statute or regulation in connection with a
procurement or proposed procurement. Both
the United States Court of Federal Claims and
the district courts of the United States shall have
jurisdiction to entertain such an action without
regard to whether the suit is instituted before or
after the contract is awarded.

This legislation remains in effect today, codi-
fied at 28 U.S.C.A. § 1491(b)(1l), and is sig-
nificant for two primary reasons: (1) it em-
powered both the COFC and the district courts
to hear bid protests; and (2) it did not distin-
guish between preaward and postaward bid
protests, as had the FCIA.

For bid protest suits and challenges to agency
procurement actions under § 1491 (b)—com-
monly referred to as the Tucker Act—ADRA
imported the judicial review provisions of
§ 10(e) of the APA (codified at 5 U.S.C.A.
§ 706), mirroring the Scanwell standard of re-
view.?® This effectively nullified the effect of
a Federal Circuit decision holding that the
COFC could not review many types of agency
procurement actions that the district courts
had entertained under the APA pursuant to
Scanwell jurisdiction.*

The COFC now has exclusive jurisdiction
“over the actions described in Section
1491(b) (1),” the district court’s jurisdiction
over such suits having terminated on January
1, 2001, pursuant to a “sunset” provision within
ADRA.*"" ADRA establishes the framework in
the COFC under which subcontractor stand-
ing issues must be examined.

Potential Standing Under Tucker Act Or
APA

m Tucker Act Definition Of “Interested Party”

Because “privity of contract”—i.e., a con-
tractual relationship, either express or implied
in fact—does not exist between a subcontrac-
tor and the Government, a subcontractor or-
dinarily cannot recover amounts owed to it by
the prime contractor directly from the United
States.*? But this so-called “no privity” rule only

addresses whether a subcontractor may sue
the Government to recover damages under a
contract.*

As described above, however, the Tucker
Act, as amended by ADRA, establishes the con-
tours of the COFC’s jurisdiction to hear bid
protest and related suits brought by an “in-
terested party,” although the Tucker Act does
not itself define the term “interested party.”**
As a result, the COFC and the Federal Cir-
cuit were left to fill in the void.

In 2001, the Federal Circuit did so in Ameri-
can Federation of Government Employees, AFL-CIO
v. United States (AFGE), holding that the term
“interested party” as used in the Tucker Act
must be defined in the same manner as the
same term is defined under CICA, the GAO’s
bid protest jurisdictional statute,* as follows: *°

«

The term “interested party,” with respect to a
contract or a solicitation or other request for
offers...means an actual or prospective bidder
or offeror whose direct economic interest would
be affected by the award of the contract or by
failure to award the contract.

Although the CICA definition “by its own
terms, applies only to contract disputes de-
cided by the Comptroller General of the
GAO,” the Federal Circuit believed that “the
fact that Congress used the same term [i.e.,
“interested party”] in § 1491(b) [the Tucker
Act] as it did in the CICA suggests that Con-
gress intended the same standing require-
ments that apply to protests brought under
the CICA to apply to actions brought under
§ 1491(b) (1).7""

In so holding, the Federal Circuit in AFGE
rejected the alternative argument that “in-
terested party” standing under 28 U.S.C.A.
§ 1491(b) (1) should be interpreted consis-
tent with the APA standing principles,* un-
der which “[a] person suffering legal wrong
because of agency action, or adversely affected
or aggrieved by agency action within the mean-
ing of a relevant statute, is entitled to judicial
review thereof.”* Application of APA stand-
ing principles—such as in a Scanwell action—
would have resulted in a broader definition
of “interested party” than is the case under
the CICA approach.”® While acknowledging
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that ADRA “did explicitly invoke the APA stan-
dard of review” and that Congress intended
to provide the COFC with Scanwell jurisdic-
tion, the Federal Circuit was “not convinced
that Congress, when using the term ‘inter-
ested party’ to define those who can bring
suit under § 1491(b) (1), intended to confer
standing on anyone who might have standing
under the APA.”!

Because subcontractors are not actual or
prospective bidders on a Government con-
tract as required under CICA, AFGE and other
Federal Circuit decisions following it appear
to suggest that a subcontractor can never be
an “interested party” under the Tucker Act
and thus cannot have standing to file a bid
protest action in the COFC. ** Indeed, as noted
earlier in this Paprer, the GAO—based in part
on CICA’s definition of “interested party”—
under its regulations “will not consider a protest
of the award or proposed award of a subcon-
tract except where the agency awarding the
prime contract has requested in writing that
subcontract protests be decided.””® Likewise,
a recent COFC decision concluded that the
Federal Circuit “squarely rejected the notion
that a subcontractor qualifies as an ‘inter-
ested party’ under the CICA definition.””*
Nevertheless, as described below, AFGE did
not deal “squarely” with the full range of ac-
tions over which the COFC has jurisdiction,
and therefore jurisdiction over subcontrac-
tor protests could remain as a viable proposi-
tion.

m Challenging Alleged Violation Of Statute Or
Regulation

The Tucker Act, as amended by ADRA, al-
lows for three distinct causes of action:
(1) “an action by an interested party object-
ing to a solicitation by a Federal agency for
bids or proposals for a proposed contract”;
(2) “an action by an interested party
objecting...to a proposed award or the award
of a contract”; and (3) “an action by an inter-
ested party objecting to...any alleged violation
of statute or regulation in connection with a
procurement or a proposed procurement.””
Arguably, this language is sufficiently broad

to encompass certain types of subcontractor
challenges to contract award decisions.

For example, the Federal Circuitin RAMCOR
Services Group, Inc. v. United States rejected the
Government’s position that a plaintiff can “only
invoke [28 U.S.C.A.] § 1491(b) (1) jurisdic-
tion by including in its action an attack on
the merits of the underlying contract award.”*®
The court there characterized as “sweeping”
the Tucker Act language concerning chal-
lenges asserting a “violation of a statute or
regulation in connection with a procurement
or proposed procurement,” and, on the ba-
sis of this “sweeping” language, concluded
that jurisdiction exists over challenges to ac-
tions that are collateral to the underlying con-
tract award.®’

In particular, RAMCOR involved a challenge
to an agency’s decision to override an auto-
matic stay of contract award under CICA that
is triggered by the timely filing of a GAO
preaward bid protest.”® The Federal Circuit
held that the Tucker Act “does not require
an objection to the actual contract procure-
ment, but only to the ‘violation of a statute
or regulation in connection with a procure-
ment or a proposed procurement.’””” Because
the “phrase ‘in connection with’ is very sweeping
in scope,” “[a]s long as a statute has a con-
nection to a procurement proposal, an al-
leged violation suffices to supply jurisdiction.”®
The key jurisdictional question under RAMCOR,
then, is whether “an agency’s actions under
a statute...clearly affect the award and per-
formance of a contract.”® To determine
whether an agency violated an underlying stat-
ute or regulation—e.g., the CICA stay provi-
sion was at issue in RAMCOR—the Federal
Circuit explained that “ADRA explicitly im-
ports the APA standards of review into the
Court of Federal Claims’ review of agency
decisions.”®

In the context of an action that alleges a
violation of a procurement statute or regula-
tion, the CICA definition of “interested party”
does not appear to fit. The AFGE case, dis-
cussed above, that established the CICA defi-
nition of “interested party” as controlling did
not involve a “violation of statute or regula-
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tion in connection with a procurement or a
proposed procurement” and therefore did
not discuss RAMCOR. Rather, AFGE involved
an objection “to a solicitation by a Federal
agency.”%

The problem that arises when the CICA
definition of “interested party” is applied
in “violation of statute or regulation in con-
nection with a procurement or a proposed
procurement” cases is that, while the CICA
definition is concerned with whether the
plaintiff is “affected by the award of the con-
tract or by failure to award the contract,”®
the Federal Circuit has made clear that a
RAMCOR-type action may be brought inde-
pendent of whether the plaintiff objects to
the actual contract procurement. CICA’s
definition of “protest” is more limited than
the scope of actions described by the Tucker
Act and does not include an independent
“violation of statute or regulation in con-
nection with a procurement or a proposed
procurement” prong:%

The term “protest” means a written objection
by an interested party to any of the following:

(A) Asolicitation or other request by a Federal
agency for offers for a contract for the
procurement of property or services.

(B) The cancellation of such a solicitation or
other request.

(C) An award or proposed award of such a
contract.

(D) A termination or cancellation of an award
of such a contract, if the written objection
contains an allegation that the termination or
cancellation is based in whole or in part on
improprieties concerning the award of the
contract.

Moreover, while the CICA definition of “pro-
test” and “interested party” are concerned with
“Federal agency” solicitations, offers, and awards,®
the “violation of statute or regulation” prong
of 28 U.S.C.A. § 1491(b)(1) by its terms is
concerned more broadly with federal agency
action. Consistent with the sweeping nature
of the statutory text, the Federal Circuit in
RAMCOR thus explained that, as an alterna-
tive to challenging an agency procurement
action under § 1491(b) (1) in the COFC, “a
contractor may instead pursue a district court

action under the APA to seek redress.” In
sum, AFGE’s applicability arguably may be limited
to the first two prongs of the Tucker Act de-
scribed above—protest actions that may also
be filed with the GAO pursuant to CICA—
particularly in light of AFGE’s failure to dis-
cuss a RAMCOR-type suit.

While AFGE held that Congress, by enact-
ing ADRA, did not intend “to expand the
class of parties who can bring bid protest ac-
tions in the Court of Federal Claims,”® it is
important to note once again that the Fed-
eral Circuit did not address the “violation of
statute or regulation” prong of 28 U.S.C.A.
§ 1491(b) (1). Instead, the court in AFGE con-
cluded that references to Scanwell jurisdic-
tion in the legislative history of § 1491(b) (1)
were meant to encompass only “bid protest
cases brought under the APA by disappointed
bidders” challenging “a Federal contract
award.”® AFGE’s view of the legislative his-
tory, however, does not account for the fact
that, in a RAMCOR-type suit, a contract award
is not at issue.”” That being the case, AFGE
should be limited to its facts, and standing
to raise a RAMCOR-type action should be evalu-
ated under APA standards.

Under the APA, questions of standing are
resolved—not under the CICA definition of
“interested party”—but under the “zone of
interests” test. As noted above, the APA con-
fers standing on a “person suffering legal wrong
because of agency action, or adversely affected
or aggrieved by agency action within the mean-
ing of a relevant statute””' To establish stand-
ing, claimants “must demonstrate that: (1) they
have suffered sufficient ‘injury-in-fact;” (2) that
the injury is ‘fairly traceable’ to the agency’s
decision and is ‘likely to be redressed by a
favorable decision;’ and (3) that the interests
sought to be protected are ‘arguably within
the zone of interests to be protected or regu-
lated by the statute...in question.””” Applica-
tion of this test would likely permit a subcon-
tractor to challenge certain agency actions,
depending on the purpose and scope of the
underlying statute or regulation allegedly vio-
lated.”™ This view is consistent with a number
of Scanwell decisions that applied the APA “zone
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of interests” test to examine whether a sub-
contractor had standing to allege a violation
of a procurement law or regulation.”

To invoke the “violation of statute or regu-
lation” prong of 28 U.S.C.A. § 1491(b) (1),
the crucial issue for a subcontractor will be
to identify precisely the agency procurement
action to be challenged as unlawful. While
there may be other possibilities, a plaintiff
subcontractor’s most obvious target is agency
action in the form of subcontract approval
pursuant to FAR 44.2, “Consent to Subcon-
tracts.”” Where that FAR provision applies,
a subcontractor could attempt to challenge
an agency’s approval of a subcontract award
made in violation of other procurement regu-
lations, such as those governing organizational
conflicts of interest for example,’ as a viola-
tion of a regulation in connection with a pro-
curement.

By focusing on an agency’s allegedly ille-
gal procurement action and the “violation of
statute or regulation” prong of 28 U.S.C.A.
§ 1491(b) (1), a plaintiff subcontractor not
only could potentially avoid the CICA “inter-
ested party” definition, but also could avoid
a line of cases rejecting subcontractor bid
protests on the grounds that “to bring a bid
protest in [the COFC], the plaintiff must have
competed in a government-sponsored solici-
tation, which was issued by a federal agency
and not a private party.””” For example, in
Blue Water Environmental, Inc. v. United States,
a plaintiff subcontractor sought to set aside
a contract awarded for environmental cleanup
work at the Brookhaven National Laboratory,
which is owned by the DOE but operated by
an M&O prime contractor.” The Government
moved to dismiss the case on the grounds
that the contract at issue was not with the
United States, and that the M&O contractor
was neither a federal agency nor a “purchas-
ing agent” for the DOE when it solicited of-
fers for the subcontract.” Holding that “in
order to establish jurisdiction, the plaintiff
must prove...that [the M&O contractor] is
itself a federal entity or is acting as an ‘agent’
for a federal entity,” the COFC ultimately
granted the Government’s motion to dismiss.*’

In other words, the decision appears to be
premised on the notion that the subject of
the challenge must be federal action, whether
by the Government itself or by the Govern-
ment’s authorized agent.

Like the Federal Circuit in AFGE, the COFC
in Blue Water did not have occasion to ad-
dress the “violation of statute or regulation”
prong of 28 U.S.C.A. § 1491 (b) (1). And, while
the court rejected the plaintiff’s contention
that the M&O contractor was a federal agency
due to the DOE’s “day-to-day supervision,”
the COFC declined to “reach[] the issue of
whether DOE’s supervision of [the M&O con-
tractor] might qualify as federal actions for
other purposes.”® In a RAMCOR-type suit,
one need not establish “that the entity that
issues the solicitation must be a federal agency.”*
Instead, RAMCOR suggests that a subcontractor
need only identify federal agency action that
potentially violates a “statute or regulation
in connection with a procurement”—a phrase
that the Federal Circuit has interpreted
broadly.*?

In sum, AFGE arguably does not preclude a
subcontractor from initiating an action in the
COFC under 28 U.S.C.A. § 1491(b)(1) “ob-
jecting to...any alleged violation of statute or
regulation in connection with a procurement
or a proposed procurement.”® Moreover, even
if a subcontractor ultimately is precluded from
bringing a “violation of statute or regulation”
action in that court, RAMCOR—in addition
to other district and circuit court decisions—
held that a subcontractor would have stand-
ing in district court, assuming the subcontractor
met the APA “zone of interests” standing test.*
Finally, the Tenth Circuit has held, in City of
Albuquerque v. U.S. Department of the Interior, based
on AFGE, that ADRA “did not affect the dis-
trict court’s ability to hear cases challenging
the government’s contract procurement pro-
cess so long as the case is brought by some-
one other than an actual or potential bidder.”®®
Thus, even if the COFC or the Federal Cir-
cuit ultimately were to reject the argument
suggested in this PAPER, a district court should
nonetheless have jurisdiction over RAMCOR-
type suits challenging agency procurement
actions under the APA.
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*  GUIDELINES

These Guidelines are intended to assist
companies and theirlegal counselin considering
their legal options should issues arise in
connection with the award of a subcontract.
Theyare not, however, asubstitute for professional
representation in any specific situation.

1. Identify a specific federal agency action—
as opposed to prime contractor behavior—that
might be challenged under the Tucker Act. Be
prepared to explain why the plaintiff
subcontractor is within the “zone of interests”
of the regulation or statute allegedly violated.

2. If filing suit in the COFC, make clear that
the cause of action is based on the “violation of
statute or regulation” prong of 28 U.S.C.A.
§ 1491(b) (1), and that the challenge is aimed
at federal agency action, not that of a private
entity (e.g., a prime contractor).

3. Asdiscussed, AFGE is the primary obstacle
to subcontractor standing in the COFC. Be
ready to argue that AFGE should be limited to
its facts, as it did not address RAMCOR or the

“violation of statute or regulation” prong of
28 U.S.C.A. § 1491(b)(1). Emphasize that,
under Scanwell and the APA, district courts
previously recognized the possibility of
subcontractor suits challenging agency
procurement actions.

4. Remember that cases such as Blue Water
are distinguishable. Do not argue that a prime
contractor essentially acted “on behalf of” the
Government; rather, focus the challenge on
whether a specific federal agency action was
contrary to statute or regulation.

5. Consider filing suit in federal district
court, instead of the COFC, under the reasoning
of the Tenth Circuit in City of Albugquerque.

6. In any suit, as in the case of any bid
protest, make certain that you meet any
applicable timeliness requirements or statutes
of limitations. Additionally, wherever possible,
explore means to resolve the dispute without
resort to litigation, such as through negotiations
or alternative dispute resolution.
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