Business and Economic News

Anti-Competitive Conduct

The PRC Anti-Monopoly Law - Time to Get Ready!

By Adrian Emch, Sidley Austin LLP

n 30 August 2007, the PRC Anti-Mono-

poly Law (AML) was enacted. The law

enters into force on 1 August 2008.

Until then, the competent authorities

are scheduled to adopt a series of implementing

regulations and/or guidelines. A first draft

regulation in the field of mergers and acquisitions

has already been circulated by the State Council. The AML is the

first comprehensive code of competition law in China's history. The

AML is meant to replace prior laws (such as the PRC Anti-Unfair

Competition Law or the PRC Price Law) which contain a limited

number of competition law provisions, although it is possible that

some of those laws will remain in force, at least for a transitional
period.

The AML attempts to prevent and penalize four types of
anti-competitive conduct: (1) monopoly agreements, (2) abuses
of dominant market positions, (3) anti-competitive mergers
and acquisitions (the AML uses the term "concentration" of
companies instead of mergers and acquisitions), and (4) abuses
of administrative power that eliminate or restrict competition.

As for the last type of conduct, the responsibility for the
anti-competitive behavior lies with government officials, not

companies. In reality the prohibition will likely be of limited
benefit to market players, because only the superior organ
of the official committing the illegality has the power to stop
the infringement and punish the official. By contrast, for the
first three types of conduct, any company or individual that
suffers damage can bring an action before a court or ask the
competent authorities to intervene.

The AML states that the competent authorities follow a two-
level structure. At the top is the Anti-Monopoly Commission,
which is likely to consist of high-level officials from a number
of key ministries. It has the general responsibility to guide
the implementation of the AML. At the lower level, the Anti-
Monopoly Enforcement Authority (AMEA) will be in charge
of the actual enforcement of the AML. At present, it is not yet
settled whether the competences of the AMEA will be allocated
to one or several bodies (such as MOFCOM, SAIC and NDRC).

Monopoly agreements

Certain agreements (whether written or oral) between
competitors are deemed anti-competitive. Price-fixing, limiting
output or allocating markets or customers are generally illegal
regardless of the size of the companies involved. Article 15 of
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the AML provides a possibility for exempting potentially anti-
competitive agreements, but the before-mentioned examples
are unlikely to qualify for an exemption.

By contrast, it may be possible to exempt other types of
agreements between competitors such as agreements on R&D
cooperation, standardization or even information exchanges (if
the exchanged information does not provide too much detail on
sensitive topics such as price, output, customer names, etc.).

For agreements between non-competitors, the AML is
more permissive — only agreements fixing the resale price (or
the minimum resale price) are in principle prohibited. If, and
under which circumstances, such resale price maintenance can
be exempted will be determined by forthcoming implementing
measures and the AMEA's enforcement practice.

The examination of whether an agreement can be
exempted depends on a number of factors—whether the agree
ment improves technology, leads to efficiencies, reduces costs,
etc.— and must be made by the companies themselves. But, the
AMEA or the courts will be the final decision-makers.

Suspected monopoly agreements can be denounced
to the AMEA on an anonymous basis. If the AMEA starts
an investigation, it can take a series of measures including
searching business premises and sending requests for
information. If it finds that the agreement is illegal, the AMEA
can impose very high fines — between 1% and 10% of a com-
pany's annual turnover. The fine can be lower, or no fine may be
imposed, if the agreement is not implemented or if the company
has filed for leniency or otherwise offered commitments to stop
the illegal conduct. If an action is brought before a civil court,
the judge can order the payment of compensation for damages
if he or she finds that the agreement at issue is illegal.

Abuse of a dominant market position

A company in a dominant market position is prohibited
from engaging in certain, otherwise entirely legitimate, means
of competition such as setting "unfairly high" prices or, without
justification, prices below cost, refusing to deal with, or
discriminating between, trading partners, forcing customers
to deal only with it or other designated companies, or tying
different products together.

Whether a company is in a dominant market position does
not depend on its size or turnover but must be established in a
complex legal and economic analysis. Simplifying somewhat,
the analysis focuses on the company's market share in a so-
called "relevant market". (The AML contains a number of pre-
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sumptions of dominance based on market shares — for example
if a company has a market share over 50% — although the
company can rebut the presumption.)

The "relevant market" is determined by the product
scope and by its geographical extent. The analysis focuses
on whether consumers (and, to a lesser degree, producers)
consider two products or two geographic areas as substitutable.
The analysis must be made on a case-by-case basis for each
product and each area. Where a company is found to have
abused its dominant market position, the same procedure as
that for monopoly agreements applies (see above) —the AMEA
can impose the same fines, and the courts can award damages.

Anti-competitive concentrations

The AML replaces the pre-existing system under the
Regulations on Mergers and Acquisitions of Domestic
Enterprises by Foreign Investors. Under the AML, the control of
concentrations applies both to foreign and domestic companies.
A concentration arises where two previously independent
companies merge, or one company acquires a controlling
right in another company through the purchase of shares or
assets or otherwise obtains a decisive influence over the latter.
Although the AML does not explicitly mention it, the formation of
a joint venture may also be deemed a concentration.

Concentrations above certain thresholds must be notified
to the AMEA. The thresholds are not directly fixed in the AML.
According to the latest draft of a State Council regulation, a
concentration must be notified if (1) the total worldwide turnover
of all parties to the concentration exceeds RMB 9 billion and
the turnover in China of at least two parties exceeds RMB 300
million, or if (2) the total turnover in China of all parties is above
RMB 1.7 billion and the turnover in China of at least two parties
is above RMB 300 million, or if (3) the concentration leads to
a share greater than 25% in a relevant market in China. All
numbers refer to the turnover generated during the fiscal year
preceding the moment of notification.

After receiving the notification of a concentration, the
AMEA starts its assessment. The AMEA examines whether
the concentration is likely to have the effect of eliminating or
restricting competition. The procedure is a two-phase process
of 30 and 90 days respectively, although most concentrations
are likely to be cleared in the first phase. A concentration
cannot be implemented before obtaining the AMEA's clearance
decision. If the AMEA finds that a concentration raises serious
problems, it can prohibit the concentration or authorize it
subject to conditions —for example, the divestment of part of the
acquired business.

The way ahead

Given its stretched resources, the AMEA will likely set
enforcement priorities and may be inclined to impose significant
fines in early cases in order to send a clear signal. Furthermore,
the whistle-blowing system can be used by companies as a
competitive tool in the marketplace by exposing competitors
to fines while gaining immunity for themselves. Therefore,
companies should prepare in advance for the entry into force
of the AML. The review of their contracts and the training of key
staff seem particularly important for companies to bring their
conduct in line with the AMI's rules.
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