
frequently involves litigating the Government’s 
override of the automatic statutory stay imposed 
by the Competition in Contracting Act upon the 
filing of a timely bid protest at the Government 
Accountability Office.

 This Briefing Paper discusses the strategic and 
legal issues that protesters frequently must confront 
and litigate in the pursuit of injunctive relief in 
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a bid protest or CICA stay override action before 
the COFC. First, this Paper examines a number 
of procedural and substantive legal issues with 
respect to preliminary and permanent injunctive 
relief. Second, the Paper addresses similar issues 
in the context of a CICA stay override action. 
Finally, this paper assesses the possible impact 
of the U.S. Supreme Court’s eBay Inc. v. MercEx-
change, L.L.C.2 decision on bid protests before 
the COFC. 

Preliminary & Permanent Injunctive Relief

Why Injunctive Relief?

 The statute governing bid protests before the 
COFC, 28 U.S.C.A. § 1491(b), authorizes, in es-
sence, just two (or arguably three) forms of relief 
that the court may award to a successful plaintiff 
in a bid protest. In particular, pursuant to the 
Tucker Act, as amended by the Administrative 
Disputes Resolution Act of 1996,3 the COFC may 
award “declaratory and injunctive relief except 
that any monetary relief shall be limited to bid 
preparation and proposal costs.”4 

 Government contractors are in business not 
merely to recoup costs invested in preparing bids 
and proposals, but to win contracts and thereby 
earn profits. In that regard, the goal in most bid 
protests ultimately is to obtain a permanent in-
junction, bringing the protester one step closer 
to securing the contract itself. Routinely, however, 
when a contractor files a postaward bid protest, 
each day that the Government is permitted to 
move forward with its procurement increases the 
chance that permanent injunctive relief will be 
denied.5

■

 Accordingly, a protester—along with its com-
plaint initiating the bid protest—ordinarily should 
consider the filing of a motion for a preliminary 
injunction and a request for a temporary re-
straining order. The point of both filings is to 
obtain a court order staying the conduct of the 
procurement until the protest can be resolved 
by the court. As will be demonstrated below, the 
failure to request and secure such preliminary 
relief may have consequences further down the 
protest road. In contrast to the automatic stay of 
a procurement triggered by the filing of a timely 
bid protest with the Government Accountability 
Office,6 a preliminary injunction or temporary 
restraining order is far from guaranteed in the 
COFC. A plaintiff contractor, before filing a bid 
protest, therefore must possess an understanding 
of what it will be expected to demonstrate to the 
court. 

Securing A Preliminary Injunction Or  
 Temporary Restraining Order

 At the outset, protesters must understand that 
“[t]he decision on whether or not to grant an 
injunction is within the sound discretion of the 
trial court.”7 In other words, a contractor is not 
guaranteed the relief it wants—including either 
a preliminary or permanent injunction—even if 
there is clear merit to the protest. Indeed, the 
COFC routinely characterizes injunctive relief as 
“extraordinary relief.”8 That descriptive phrase is 
not mere hyperbole, but rather reflects the fact 
that many of the court’s decisions have held that 
a protester “must demonstrate its right to injunc-
tive relief by ‘clear and convincing evidence.’”9 

 As is the case with many of the topics covered 
by this Briefing Paper, the evidentiary burden for 
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injunctive relief is far from a settled matter, with a 
number of decisions having held that a protester 
is required to satisfy only a “preponderance of 
the evidence” standard.10 For example, one COFC 
judge has been highly critical of the tougher 
standard, commenting that “[a]lthough some 
judges of the Court of Federal Claims insist upon 
the higher ‘clear and convincing’ standard for 
injunctive relief, this court repeatedly has noted 
that such an approach is utterly without binding 
precedential support.”11 That judge opined that 
“[t]his debate is not semantic” because “[s]ecuring 
injunctive relief is a costly process that places 
upon the protestor a sufficiently heavy burden 
without hobbling those who come to court with 
the challenge of” complying with “oxymoronic 
legalisms.”12

 On the other hand, the U.S. Court of Appeals 
for the Federal Circuit—the appellate court that 
reviews COFC decisions—has opined that the ap-
plication of the “clear and convincing” evidentiary 
standard is consistent with the extraordinary na-
ture of injunctive relief against the Government.13 
In addition, courts have consistently recognized 
that they should interfere with the Government’s 
procurement process only in limited, extraordi-
nary circumstances.14 

 In any event, there are four factors the COFC 
considers in deciding whether to issue a temporary 
restraining order15 or a preliminary injunction: 
“(1) the likelihood of plaintiff’s success on the 
merits of its complaint; (2) whether plaintiff will 
suffer irreparable harm if the procurement is not 
enjoined; (3) whether the balance of hardships 
tips in the plaintiff’s favor, and (4) whether a 
preliminary injunction will be contrary to the 
public interest.”16 

 The “likelihood of success on the merits” prong 
of the temporary restraining order/preliminary 
injunction analysis is straightforward. The respon-
sibility of the court at this stage of the proceed-
ings is to provide a preliminary evaluation of the 
relative merits of the case.17 Because its analysis is 
just that—preliminary—the court, regardless of 
whether it grants plaintiff’s motion or not, does 
not express an opinion as to the ultimate viabil-
ity or merit of plaintiff’s protest. Nevertheless, a 
protester should carefully consider whether to 

seek a preliminary injunction where, for example, 
it already has lost its protest before the GAO, or 
where the court will have insufficient information 
due to the administrative record not having yet 
been filed by the agency. The problem in such 
cases is that, while the court’s temporary restrain-
ing order/preliminary injunction analysis should 
be distinct from the court’s final analysis (i.e., 
on the merits), a protester may well find itself 
in a weaker position having lost the temporary 
restraining order/preliminary injunction dispute, 
an outcome that itself is more likely following a 
failed GAO protest or an insufficient record. 

 In assessing whether a protester will suffer ir-
reparable harm or injury, the court asks “‘whether 
plaintiff has an adequate remedy in the absence 
of an injunction.’”18 Generally, “an injury is not 
considered ‘irreparable’ if the only injury alleged 
is monetary loss.”19 In other words, “economic loss 
alone does not constitute irreparable harm.”20 
Nevertheless, the COFC consistently has recog-
nized that “there are occasions, particularly in 
the arena of government contracting, in which 
an economic loss will not be compensable with 
money damages; in these situations, economic loss 
can rise to the level of irreparable injury.”21

 For example, in Seattle Security Services, Inc. v. 
United States, the court agreed with the plaintiff’s 
argument that it would “suffer irreparable harm 
if an injunction is not granted because the only 
other available relief—the potential for recovery 
of bid preparation costs—would not compensate 
it for its loss of valuable business on this con-
tract.”22 The court explained that “[t]his type of 
loss, deriving from a lost opportunity to compete 
on a level playing field for a contract, has been 
found sufficient to prove irreparable harm.”23 In 
addition, the court noted that “[s]upport also 
exists for the proposition that the denial of the 
right to have a bid fairly and lawfully considered 
constitutes irreparable harm.”24 

 At least one other decision has gone even further 
in searching out sources of possible irreparable 
harm. In Information Sciences Corp. v. United States, 
the court noted that the protesters had “committed 
substantial resources to challenge the procure-
ment in the Government Accountability Office 
and the United States Court of Federal Claims,” 
and thus an award of monetary relief would only 

 © 2008 by Thomson Reuters/West
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compensate plaintiffs “in part.”25 This decision, 
however, appears anomalous. 

 Although the COFC often appears willing 
to assume the existence of harm to protesters, 
such an approach may be subject to challenge 
by the United States, in addition to intervening 
defendants, typically putative awardees, that 
frequently participate in a bid protest on the 
same side as the Government. Indeed, there are 
significant potential problems with the COFC’s 
current approach, discussed in more detail below 
with respect to the Supreme Court’s decision in 
eBay. 

 In the bid protest context, the court’s analysis 
of the “public interest” factor frequently reflects, 
if not replicates, the irreparable harm assessment. 
For example, in Seattle Security Services, the court 
explained that “[i]t is beyond peradventure that 
the public interest in honest, open, and fair com-
petition in the procurement process is compro-
mised whenever an agency abuses its discretion 
in evaluating a contractor’s bid.”26 Recent cases 
take the same approach in concluding that “[i]t 
has long been understood that the public inter-
est is served by an injunction that is designed to 
ensure that the procurement process is conducted 
pursuant to law.”27

 On the other hand, 28 U.S.C.A. § 1491(b)(3) 
provides that, in deciding whether to award in-
junctive relief, “the courts shall give due regard 
to the interests of national defense and national 
security and the need for expeditious resolution 
of the action.” This statutory command strongly 
favors the Government, particularly in a protest 
that involves a military or other procurement 
affecting national security.28 In PGBA, LLC v. 
United States, the Federal Circuit concurred with 
the Government and the contract awardee that 
28 U.S.C.A. § 1491(b)(3) is “a ‘super-priority’ 
provision, which instructs courts to give extra 
consideration to issues of national defense and 
national security before reaching judgment in a 
case.”29 Indeed, § 1491(b)(3) “provides a basis, 
in certain circumstances, for denying injunctive 
relief even if plaintiff would be otherwise entitled 
to such relief.”30 Alternatively, the court may 
take the public interest and national security 
considerations “into account not only in decid-
ing whether injunctive relief is appropriate, but 

also in crafting appropriate injunctive relief.”31 
In sum, a protester challenging the conduct of 
a procurement that may be related to national 
security or defense should anticipate the Govern-
ment invoking 28 U.S.C.A. § 1491(b)(3). 

 Finally, before awarding injunctive relief, the 
court must assess the relative hardships to the 
protester and the Government should an injunc-
tion be granted or denied.32 However, “[w]hen 
balancing the respective harms that can flow from 
the grant of, or failure to grant, an injunction, the 
court may take into account not only the potential 
harm to the plaintiff and to the government, but 
also potential harm to third parties.”33 Under this 
prong, then, the court again must consider the 
injury to the plaintiff as compared to the harm to 
the Government and to any putative awardee, in 
addition to the interests of the public generally, 
including, for example, whether “an injunction 
risk[s] health and safety.”34

Obtaining Permanent Injunctive Relief

 Before the Federal Circuit’s decision in PGBA, 
the COFC, in a number of cases, had declined to 
grant injunctive relief even where the protester 
had prevailed on the merits.35 Not until PGBA, 
however, had the Federal Circuit ever directly 
addressed the COFC’s equitable powers in a bid 
protest case.36 In that decision, the Federal Circuit 
confirmed that the COFC’s consideration of the 
equitable relief factors discussed above is proper, 
and that the court possesses the discretion to deny 
injunctive relief even to an otherwise successful 
protester.37 PGBA thus unequivocally established 
that the injunctive relief factors discussed above 
(with respect to preliminary injunctive relief) 
are applicable where the protester seeks a per-
manent injunction. In so holding, the Federal 
Circuit rejected the protester’s contention that 
it could avoid the injunctive relief factors merely 
by requesting a declaratory judgment rather than 
a permanent injunction. Indeed, the Federal 
Circuit agreed that the protester’s “motivation 
for distinguishing between declaratory and in-
junctive relief appears to be a desire to avoid 
the equitable calculus associated with injunctive 
relief” and that the protester’s request “to have 
the award set aside…is coercive and has the same 
practical effect as an injunction.”38
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 Accordingly, protesters seeking permanent 
injunctive relief in the COFC should be prepared 
to meet the test for a permanent injunction, 
which “is almost identical to that for a tempo-
rary restraining order or preliminary injunction, 
but rather than the likelihood of success on the 
merits, a permanent injunction requires success 
on the merits.”39 This raises another point of 
controversy within the COFC: there appears to 
be a disagreement, with respect to both prelimi-
nary and permanent injunctive relief, regarding 
whether all of the injunctive relief factors simply 
are weighed against each other, or whether certain 
factors are mandatory “gateways” through which 
the protester must pass to obtain the requested 
relief.

 For example, in Seattle Security Services, the COFC 
held that “[n]o one factor is dispositive to the 
court’s inquiry as ‘the weakness of the showing 
regarding one factor may be overborne by the 
strength of the others.’”40 Similarly, in MTB Group, 
Inc. v. United States, the court held that “[n]o one 
of the four factors is determinative.”41 In that 
case, the court concluded, after examining the 
Government’s actions, that the “plaintiff cannot 
succeed on the merits of its claim.”42 Nevertheless, 
the court commented that it would “consider the 
alleged harm plaintiff will suffer” should the pro-
curement process continue.43 In Blue & Gold Fleet, 
LP v. United States, the COFC held that “[w]hile 
success on the merits is the most important factor, 
‘[n]o one factor, taken individually, is necessarily 
dispositive.’”44 Notwithstanding that the plaintiff 
in that case failed to succeed on the merits, the 
court noted that “[p]laintiff has shown irrepa-
rable harm” but explained that “[t]he financial 
harm to plaintiff is displaced by the harm to the 
[Government agency] and intervenors because 
of plaintiff’s utter failure on the merits.”45 

 In contrast, other COFC decisions have held that 
the protester must succeed on the merits prong to 
be eligible for injunctive relief. For example, in 
International Resource Recovery, Inc. v. United States, 
where the plaintiff had “not demonstrated actual 
success on the merits of its claims,” the court 
concluded that “[a] plaintiff that cannot show 
that it will actually succeed on the merits of its 
claim cannot prevail on its motion for injunctive 
relief.”46 The COFC, in that case, relied upon a 

Federal Circuit decision holding that “a movant 
is not entitled to a preliminary injunction if he 
fails to demonstrate a likelihood of success.”47 In 
other words, “a court cannot use an exceptionally 
weighty showing on one of the other three factors 
to grant a preliminary injunction if a [protester] 
fails to demonstrate a likelihood of success on 
the merits.”48

 In Labat-Anderson, Inc. v. United States, the COFC 
also explicitly held that because the protester 
“did not succeed on the merits of its claim,…an 
examination of the other standards for injunctive 
relief is unnecessary. Plaintiff must meet all four 
criteria.”49 In yet another case, the court similarly 
concluded that “[a] plaintiff that has not actu-
ally succeeded on the merits of its claim cannot 
prevail on its motion for injunctive relief.”50

 Although the COFC has not yet recognized 
this conflict in its jurisprudence, the approach 
of International Resource Recovery clearly com-
mands the endorsement of the Federal Circuit.51 
Indeed, the suggestion of a court granting a 
protester permanent relief even when it has not 
prevailed upon the merits of its claim makes no 
sense whatsoever.52 

The Importance Of Seeking Preliminary  
 Injunctive Relief 

 The importance of seeking preliminary injunc-
tive relief in a postaward bid protest should not 
be underestimated. Indeed, in certain factual 
settings, failing to seek preliminary or temporary 
injunctive relief may weigh against the protester 
at the permanent injunctive relief stage. 

 In that regard, the COFC has relied, at least 
in part, upon a protester’s delay in seeking relief 
from the court or failure to move for a prelimi-
nary injunction to deny permanent injunctive 
relief. In PGBA, the COFC concluded that the 
plaintiff’s arguments for permanent injunctive 
relief were “undermined by the fact that [it] 
elected not to seek a [preliminary] injunction 
against the implementation of the [contract at 
issue].”53 On appeal, in the decision discussed 
earlier in this Paper, the Federal Circuit noted 
that the COFC below had “considered [the 
plaintiff’s] failure to seek a preliminary injunction 
as a factor weighing against a grant of injunctive 
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relief” but nonetheless upheld the trial court’s 
denial of such relief.54 Although arguably non-
binding dicta, the Federal Circuit clearly was 
not troubled that the COFC had relied, in part, 
upon the plaintiff’s failure to seek a preliminary 
injunction in denying the protester permanent 
relief. 

 In any event, when deciding whether to issue a 
permanent injunction, the COFC’s consideration 
of a protester’s delay or failure to seek preliminary 
relief simply makes sense. Remember, the COFC 
will have to examine the irreparable injury to the 
protester (if a permanent injunction does not 
issue), in addition to how the Government, the 
public, and the putative awardee (if there is one) 
might be harmed if the injunction is granted. 
The problem for the protester that does not 
seek a preliminary injunction is that the court 
may be skeptical of a claim of irreparable injury. 
In other words, the COFC may well ask: if the 
injury is truly as bad as the protester argues, why 
did it fail to move for a preliminary injunction? 
In addition, if the procurement is not enjoined 
preliminarily, the Government likely will argue 
that it has been proceeding with the procurement 
and will be harmed if it is forced to stop. The 
Government’s (and any awardee’s) position will 
be that the protester failed to halt the procure-
ment, whether in a timely manner or at all, and 
the Government and awardee should not have 
to bear the costs of the protester’s choice. 

The Administrative Record & Injunctive Relief

 As a general rule, when considering motions 
for judgment on the administrative record within 
the context of a bid protest proceeding, the 
COFC focuses its review on “‘the administrative 
record already in existence.’”55 As explained in 
one recent case, “[t]he force of the general rule 
that the court focuses its review on the admin-
istrative record already in existence has been 
strengthened both by changes in the [Rules of 
the U.S. Court of Federal Claims (RCFC)] and 
related Federal Circuit precedent.”56 In particu-
lar, the Federal Circuit in Bannum, Inc. v. United 
States found that, in the context of a bid protest 
action, “judgment on an administrative record 
is properly understood as intending to provide 
for an expedited trial on the record.”57 Thus, in 

■

assessing whether a protester is prejudiced by 
an alleged procurement irregularity, the court 
ordinarily is restricted to the evidence contained 
within the agency record, as may be supplemented 
consistent with the rules of the court.58

 In line with Bannum, the Government typically 
vigorously opposes any attempt by protesters to 
supplement the administrative record with respect 
to the merits of the protest. But, with respect to 
the other prongs of injunctive relief, the COFC 
will permit a protester to submit evidence to 
“create the necessary record to substantiate its 
factual assertions regarding the injunction factors 
for irreparable harm, balancing of the harms, 
and the public interest.”59 Notably, the Federal 
Circuit implicitly has sanctioned the COFC’s 
allowing such additional evidence or supple-
mentation of the record, explaining, in PGBA, 
that the COFC properly denied the protester’s 
request for injunctive relief after conducting “an 
evidentiary hearing in order to create a complete 
record regarding the consequences of granting 
or denying injunctive relief.”60 Indeed, in PGBA, 
the Government’s witness provided critical testi-
mony upon which the COFC relied to deny the 
injunction sought.61 

Directed Contract Awards 

 Plaintiff protesters occasionally ask the COFC 
to issue a permanent injunction awarding the 
contract at issue directly to the protester itself. It 
is fairly well settled, however, that the court does 
not have the authority either to select a contrac-
tor on behalf of the Government or to order the 
award of a contract to a protester.62

 In CCL Service Corp. v. United States, the COFC 
explained that the “[s]election of a contractor 
among the protestors and award of the contract 
are improper exercises of the court’s authority.”63 
Similarly, the COFC, in Beta Analytics International 
v. United States, rejected a protester’s request to 
“have the Court essentially oversee the re-pro-
curement process, retaining jurisdiction to police 
compliance with [its injunctive relief] order and 
directing the scope and evaluation methodology 
for the new solicitation.”64 The court, in that case, 
grounded its holding in separation of powers 
terms:65
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[C]ourts are not administrative or executive 
bodies, and must be careful not to usurp the 
policymaking role of federal agencies. Although 
the power granted our Court in this area is rather 
broad—the power to “award any relief that the 
court considers proper, including declaratory 
and injunctive relief,” 28 U.S.C. § 1491(b)(2) 
(2000)—a court has to know its limitations. Courts 
generally lack the expertise necessary to judge 
whether a particular combination of functions 
in an agency contract is appropriate, and to the 
extent this determination requires discretion, it 
must be left to the more politically-accountable 
branches of our government. Oversight of the 
re-procurement process, or second-guessing the 
scope and eligibility requirements of the new 
solicitation, are not properly within the normal 
province of a court. 

 Other decisions, however, appear to take a 
slightly less skeptical tone. In Seattle Security Ser-
vices, the COFC acknowledged that other “courts 
have concluded that a court may order such an 
award where ‘it is clear that, but for the illegal 
behavior of the agency, the contract would have 
been awarded to the party asking the court to 
order the award.’”66 On the other hand, even 
in that case, the COFC refused such relief and 
declined to opine on whether it was available to 
a successful protester.67 

 In sum, although there are a number of cases 
in which the COFC has issued injunctive relief 
that approaches the goal of a directed award,68 
“[c]ourts have been virtually unanimous in de-
clining to direct the award of contracts, believing 
that this decision is properly left to the discretion 
of the contracting agency.”69

CICA Stay Litigation

 As explained above, one of the first objectives 
of a postaward bid protest is to halt the awardee’s 
and the Government’s performance under the 
contract as quickly as possible. In this respect, the 
GAO offers a considerable advantage—the CICA 
stay. Under CICA, the timely filing of a protest 
with the GAO automatically stays the performance 
of a challenged award until (1) GAO decides 
the protest on the merits or (2) the head of the 
procuring activity or agency certifies in writing 
that statutory requirements for overriding the 
stay have been met.70 Absent any additional data 
or considerations, contractors might be inclined 
to conclude that the GAO is the better forum, at 

least in terms of halting contract performance 
during the pendency of a protest. Unfortunately, 
the calculus is not that simple. 

 This Briefing Paper does not review the proper 
procedures for triggering the CICA stay, a topic 
addressed well by the Briefing Papers No. 08-11.71 
Instead, the focus of this Paper is on the so-called 
“override action” that a protester must file to 
preserve the automatic stay should the Govern-
ment agency override the CICA stay.

Standard Of Review Of Agency Override  
 Decision

 Following the timely filing of a GAO protest, an 
agency may not award a contract while the protest 
is pending unless the head of the procuring activ-
ity authorizes the award of the contract “upon a 
written finding that urgent and compelling cir-
cumstances which significantly affect interests of 
the United States will not permit waiting for the 
decision.”72 If the protest is postaward, an agency 
may only authorize the contractor to proceed 
with performance if the head of the procuring 
activity issues a written finding that (a) “perfor-
mance of the contract is in the best interests of 
the United States” or (b) “urgent and compelling 
circumstances that significantly affect interests of 
the United States will not permit waiting for the 
decision of the Comptroller General concerning 
the protest.”73 As noted above, a protester may 
challenge any such override decision—if issued 
by the agency—in the COFC.74 

 The problem for both protesters and the Gov-
ernment is that particular COFC judges have 
different approaches to CICA override cases. In 
particular, COFC judges seem to have disparate 
views on precisely how much discretion should 
be afforded to an agency seeking to override a 
CICA stay. In one of the COFC’s earliest override 
cases, PGBA, LLC v. United States,75 which related 
to the unsuccessful GAO protest that preceded 
the COFC protest and the Federal Circuit decision 
discussed above, the COFC granted the plaintiff 
protester’s request for a preliminary injunction, 
finding that the “plaintiff has demonstrated a 
likelihood of success on the merits.”76 In that 
regard, it is important to note that what is at issue 
in an override case is the merits of the agency’s 
decision to proceed with the procurement, not 
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the merits of the protest itself. Accordingly, a 
preliminary injunction in the context of an over-
ride case seeks to stay the procurement until the 
court can decide the merits of the override chal-
lenge (i.e., whether the override should stand or 
whether the CICA stay should be reimposed by 
either declaratory or injunctive relief).

 In PGBA, the COFC’s view was that it “simply 
cannot subscribe to the notion that the same 
Congress that, as repletely indicated in the legisla-
tive history of CICA, sought to bolster the GAO 
stay and prevent agencies from undercutting the 
protest review process would then arm agencies 
with an override option that could easily defeat 
those purposes.”77 Given that premise, it is not 
surprising that the court undertook a meticulous 
review of the “massive Administrative Record” in 
concluding that “nothing that defendants have 
pointed to…supports, to any real degree, the 
[agency] Director’s critical assumption” underly-
ing the override.78 Moreover, the COFC found for 
the protester on the remainder of the injunctive 
relief factors, concluding that “there is no real 
indication that reinstituting the [CICA] stay will 
impair services to a significant extent” and that 
“the public’s interest likewise lies in preserving 
the integrity of the competitive process” par-
ticularly given “Congress’ view…that, except in 
circumstances not yet demonstrated here, the 
automatic stay should prevail.”79 

 In contrast, in Sierra Military Health Services, Inc. 
v. United States,80 the COFC declined to invalidate 
the agency’s override. Sierra involved the GAO 
bid protest of a contract closely related to the 
procurement at issue in PGBA. Indeed, the same 
agency head issued the override decision contested 
in both cases. The COFC in Sierra concurred with 
the court’s holding in PGBA “that the standard 
of review applicable to an action seeking to over-
turn a post award override decision” is whether, 
pursuant to the Administrative Procedure Act, 
5 U.S.C.A. § 706(2)(A), the agency’s override 
decision was “arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with 
law.”81 Under 28 U.S.C.A. § 1491(b)(4), the COFC 
applies the standards of the APA, 5 U.S.C.A. § 706, 
in exercising its bid protest jurisdiction. Thus, 
the court in Sierra had to determine whether 
the agency’s override decision “lacked a rational 

basis.”82 Nonetheless, the COFC’s review of the 
administrative record in Sierra was decidedly less 
critical and more deferential than in PGBA.83 

 Moreover, Sierra offered a much different 
view of the other injunctive relief prongs. For 
instance, according to Sierra, the plaintiff’s “loss 
of its employees, increased borrowing costs due 
to a lack of a long-term contract, decreased stock 
prices of its parent corporation, duplicate costs 
from dealing with two contracts, and problems 
with its beneficiaries” are “not the types of harm 
that constitute irreparable injury.”84 According 
to Sierra, “‘[o]nly economic loss that threatens 
the survival of a movant’s business constitutes 
irreparable harm.’”85

 While PGBA and Sierra at least agreed upon 
the nominal standard of review applicable in 
the COFC’s review of an override decision, the 
COFC, in Kropp Holdings, Inc. v. United States, re-
fused even to reach the merits of the plaintiff’s 
complaint that an override decision was arbitrary 
and capricious.86 In declining to review the agency 
override decision at issue in that case, the COFC 
first referenced prefatory language of the APA, 5 
U.S.C.A. § 706: “To the extent necessary to decision, 
and when presented, the reviewing court shall 
decide all relevant questions of law, interpret 
constitutional and statutory provisions, and de-
termine the meaning or applicability of the terms 
of an agency action.”87 The court also pointed 
to 28 U.S.C.A. § 1491(b)(3), which, as discussed 
above, provides that the court “shall give due 
regard to the interests of national defense and 
national security and the need for expeditious 
resolution of the action.” Relying upon on those 
two provisions, the COFC, in Kropp, concluded 
that, “where legitimate ‘interests of national de-
fense and national security’ have been asserted 
and established to the court’s satisfaction, it is 
‘not necessary’ for the court to reach the merits 
of whether [CICA] was violated ‘in connection 
with a procurement.’”88

 While the COFC indicated in Kropp that it was 
“not holding that an agency override decision is 
not justiciable” per se, the COFC did conclude that 
when “legitimate ‘interests of national defense 
and national security’ are raised and established 
to the court’s satisfaction,” the court should rarely 
reach the merits of an override decision.89 Notably, 
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despite the fact that the Federal Circuit issued its 
PGBA decision (discussed above) before Kropp, the 
latter case did not address the Federal Circuit’s 
holding in PGBA that 28 U.S.C.A. § 1491(b)(4) 
“only incorporates the standard of review of 
section 706(2)(A) [of the APA].”90 Moreover, in 
PGBA, the Federal Circuit held that 28 U.S.C.A. 
§ 1491(b)(3) “merely instructs courts to give 
due regard to the issue of national defense and 
national security in shaping relief.”91 Despite 
those omissions, Kropp cannot be discounted as 
an anomalous decision, however, as the COFC 
adhered to the views of Kropp in yet another 
case, Maden Tech Consulting, Inc. v. United States.92 
Indeed, in Maden Tech, the COFC referred to 28 
U.S.C.A. § 1491(b)(3) as a “qualifie[r] [to] the 
court’s jurisdiction.”93 In a recent COFC override 
decision, another judge expressed a fair amount 
of skepticism regarding, and refused to follow, 
the approach of Kropp and Maden Tech, comment-
ing that “[t]he all too evident national-security 
considerations here present no bar to the court’s 
exercise of jurisdiction.”94 It remains to be seen 
whether the view of Kropp or Maden Tech will gain 
traction with other COFC judges. 

Declaratory vs. Injunctive Relief In CICA Stay  
 Override Actions

 A growing chorus of COFC decisions has 
concluded that a plaintiff seeking to invalidate 
a CICA stay override need not address the typi-
cal injunctive relief factors.95 Instead, according 
to those decisions, a plaintiff that succeeds on 
the merits—and demonstrates that the agency’s 
decision is arbitrary and capricious—is entitled 
to declaratory relief without bearing the burden 
of having to prevail on the traditional equitable 
relief factors. The underlying rationale of those 
decisions is that the CICA stay is a default, statu-
tory setting; accordingly, when the COFC issues 
a declaratory judgment invalidating the agency’s 
override decision, the automatic statutory stay is 
reinstated by operation of law.96

 A recent Feature Comment in The Government 
Contractor presents a spirited and thoughtful de-
fense of the declaratory relief approach.97 Although 
that commentary criticizes98 the COFC’s decision 
in Superior Helicopter LLC v. United States—wherein 
the court analyzed the injunctive relief factors 

■

before issuing equitable relief—the COFC’s ap-
proach in that case is more soundly grounded 
in binding Federal Circuit precedent than the 
more lenient approach discussed above.99

 In Superior Helicopter, the plaintiffs requested 
“that the court grant them equitable relief by 
setting aside the…override of the automatic 
stay” via a declaratory judgment “rather than ‘im-
pose…unnecessary burdens of proof’ required by 
injunctive relief.”100 The COFC correctly rejected 
that request, noting that “[t]he Federal Circuit 
[in PGBA]…has explained that if a declaratory 
judgment and an injunction would have the 
same practical effect in a case, consideration of 
declaratory relief under injunctive relief stan-
dards is appropriate.”101 In particular, “[g]iven 
that plaintiffs’ requested relief—a set-aside of 
the [agency’s] override—is, with one exception, 
identical whether in the form of a declaratory 
judgment or an injunction,” the COFC concluded 
it should “apply the four-factor test for injunctive 
relief.”102 The COFC also pointed out that “the 
only difference between a declaratory judgment 
and an injunction [in the CICA stay override 
context] is that an injunction would require the 
[agency] to seek the court’s permission before 
issuing any subsequent override.”103

 According to the above-cited Feature Comment, 
there is a fundamental difference between ordinary 
bid protests and CICA stay override cases:104

 Requesting temporary and preliminary injunc-
tive relief appears to make sense in the bid protest 
context because permanent injunctive relief is the 
ultimate objective of a suit. CICA override chal-
lenges, however, are not traditional bid protests 
in this sense. In an override challenge, plaintiffs 
are not asking the court to cancel the award, 
reevaluate proposals or take any other coercive 
action. Instead, plaintiffs are asking the court to 
provide a simple yes or no answer on a limited is-
sue: Does the agency’s override decision withstand 
scrutiny under the Administrative Procedure Act’s 
standard of review? If not, the COFC need only 
declare the override decision invalid, and the 
statute, i.e., CICA, not the court, acts to resurrect 
the stay.

But that is precisely the argument that was made 
earlier by the protester in PGBA and that was 
rejected by the Federal Circuit: “[The protester] 
still claims that it is entitled to further relief in 
the form of an order setting aside the award and 
thereby stopping performance by [the agency 
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and the awardee] under [the contract]. This is 
tantamount to a request for injunctive relief.”105 
Thus, the protester in PGBA itself argued that 
it should not have to meet the injunctive relief 
factors because it did not request a coercive or-
der requiring any particular agency action. The 
protester’s view was that it simply asked the COFC 
to set-aside—or declare unlawful—the contract 
award at issue. The Federal Circuit, however, 
concluded that the protester’s position elevated 
form over substance because the net effect of 
the declaratory judgment sought would have 
been coercive; thus, the equitable relief factors 
applied, whether the relief was characterized as 
declaratory or injunctive.106

 Accordingly, based upon PGBA, there is good 
reason to question the above-cited Feature Com-
ment’s contention that, in CICA override cases, 
“declaratory relief is not tantamount to an injunc-
tion because there is no coercive action on the 
part of the court.”107 What PGBA held, however, 
is that the COFC should consider whether the 
effect of the requested declaratory judgment is 
coercive; if so, the COFC must apply the equi-
table relief standards applicable to requests for 
an injunction. On that question, even the COFC 
cases that avoid the equitable relief factors con-
cur with Superior Helicopter that “the declaratory 
judgment will reinstate the stay and vacate the 
override, having the same effect as an injunction.”108 
In that regard, the cases that dispense with the 
injunctive relief factors feel compelled to explain 
that the effect of their putatively noncoercive 
declaratory judgment is to prevent the Govern-
ment from proceeding with the procurement.109 
Apparently, then, the effect of “merely” declaring 
the override unlawful is not so obvious. In any 
event, “[a] judicial order that prevents a statute, 
regulation, or administrative decision from taking 
effect is an injunction and must be justified under 
the standards commonly used to evaluate judicial 
interference with the decisions of the political 
branches of government.”110 

 To be fair, the COFC, in Chapman Law Firm 
Co. v. United States, explicitly did reject the ap-
plicability of the Federal Circuit’s decision in 
PGBA, but it did so without analyzing any of the 
above-quoted language from that case.111 Ac-
cording to Chapman: “Congress did not require 

any evaluation of injunctive relief factors as a 
prerequisite to a stay of contract performance 
upon the filing of a protest with the GAO. Thus, 
it would be contrary to the legislative scheme to 
impose such an additional requirement, upon 
finding that an agency override determination 
lacks validity, in order to reinstate the statu-
tory stay applicable during the GAO protest 
period.”112 The problem with that view is that it 
is somewhat question begging; in other words, 
while it is true that Congress did not provide 
for an evaluation of injunctive relief factors as 
prerequisite for the automatic CICA stay, nei-
ther did Congress provide for judicial review 
of an agency’s override decision in the first 
place. Instead, such jurisdiction in the COFC 
is predicated upon the Federal Circuit’s deci-
sion in RAMCOR Services Group, Inc. v. United 
States, interpreting 28 U.S.C.A. § 1491(b)(1), 
which grants the COFC “jurisdiction to render 
judgment on an action by an interested party 
objecting to a solicitation by a Federal agency 
for bids or proposals for a proposed contract 
or to a proposed award or the award of a 
contract or any alleged violation of statute or 
regulation in connection with a procurement 
or a proposed procurement.”113 Inferring that 
a plaintiff should not have to meet the injunc-
tive relief prongs when challenging an override 
decision based upon congressional silence 
requires a great deal of imaginative specula-
tion regarding what Congress would have said 
had it expressly provided for judicial review. 
In that regard, Chapman’s view does not deal 
with PGBA’s holding that the COFC must look 
to the effect of a declaratory judgment; if its 
effect is coercive, the usual equitable relief 
factors must be considered. 

 Finally, the more lenient override cases fre-
quently cite the putative “incongruity in forcing 
a plaintiff to meet the high burden necessary for 
obtaining extraordinary relief, when the statute 
gives presumptive weight to the otherwise required 
showings of irreparable harm and public inter-
est.”114 The validity of this claim—as well as the 
COFC’s general approach to irreparable harm 
and the public interest prongs of the injunctive 
relief calculus—is questionable in light of the 
Supreme Court’s eBay decision, discussed in more 
detail below. 
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The Potential Impact Of eBay Inc. v.  
MercExchange, L.L.C. 

 In eBay Inc. v. MercExchange, L.L.C., the Supreme 
Court granted certiorari to consider the propriety 
of the Federal Circuit’s “‘general rule that courts 
will issue permanent injunctions against patent 
infringement absent exceptional circumstances.’”115 
The Court, after reciting the “familiar” four-fac-
tor test for injunctive relief, explained that these 
“principles apply with equal force to disputes arising 
under the Patent Act.”116 In so holding, the Court 
rejected the Federal Circuit’s “general rule in favor 
of permanent injunctive relief” even though it was 
based upon a patent’s having “the attributes of 
personal property,” including the “statutory right 
to exclude” others “‘from making, using, offering 
for sale, or selling the invention.’”117 The Court 
thus likewise noted that it “has consistently rejected 
invitations to replace traditional equitable consider-
ations with a rule that an injunction automatically 
follows a determination that a copyright has been 
infringed.”118

 Although the Supreme Court held that the district 
court improperly appeared to adopt a categorical 
rule against injunctive relief where a patent holder 
did not commercially practice its patents, the Court 
also held that the Federal Circuit “departed in the 
opposite direction from the four-factor test.”119 In 
other words, “[j]ust as the District Court erred in 
its categorical denial of injunctive relief, the Court 
of Appeals erred in its categorical grant of such 
relief.”120 The Court thus effectively remanded 
the case to the district court to apply the correct 
“framework in the first instance.”121

 On remand, the district court explained that it 
was “not blind to the reality that the nature of the 
right protected by a patent, the right to exclude, will 
frequently result in a plaintiff successfully establish-
ing irreparable harm in the wake of establishing 
validity and infringement.”122 The district court 
nevertheless concluded that “the language of the 
Supreme Court’s decision” supported defendant 
eBay’s “position that such presumption [of irrepa-
rable harm upon a finding of patent validity and 
infringement] no longer exists.”123

 The problem in the bid protest context is that 
the COFC arguably has its collective judicial 
thumb on the scales of equitable relief analysis, 

contrary to eBay. Irreparable injury to a protester 
and harm to the public interest, as explained 
above, virtually are presumed by the COFC upon 
a finding on the merits in a protester’s favor.124 
Under the Supreme Court’s eBay decision, how-
ever, such an approach is of questionable validity. 
Moreover, even before eBay, the presumption of 
irreparable harm in the patent context was tied 
to the notion that a patent has indicia of prop-
erty and thus carries with it the right to exclude 
others.125 In contrast, courts have long held that 
a Government contractor has “no right…to have 
the contract awarded to it in the event the…court 
finds illegality in the award of the contract.”126 

 While the COFC often points to the potential lost 
profits of a successful protester, the Federal Circuit 
has rejected that very argument in patent infringe-
ment cases, holding that “potential lost sales” do 
not demonstrate irreparable harm per se.127 Indeed, 
according to the Federal Circuit, “acceptance of 
the [patentee’s] position would require a finding 
of irreparable harm to every manufacturer/pat-
entee sufficient, ‘regardless of circumstances,’ to 
demonstrate irreparable harm.”128 In any event, 
the reason a successful protester cannot recover 
its putative lost profits is because 28 U.S.C.A.  
§ 1491(b)(2) provides that “any monetary relief 
shall be limited to bid preparation and proposal 
costs.” In limiting the monetary recovery available to 
a successful protester, Congress might be surprised 
to learn that it actually created an irreparable harm 
presumption in favor of the protester. Finally, a 
successful protester’s allegation that it has suffered 
irreparable harm due to putative lost profits is the 
type of speculative harm found to be inadequate 
to substantiate an injunction.129 

 Returning to eBay, plaintiff MercExchange 
argued on remand that a “violation of the right 
to exclude and the potential loss of market share 
constitute irreparable harm” that supported its 
entitlement to injunctive relief.130 The district 
court noted that the Supreme Court already had 
rejected the argument that the right to exclude 
alone justifies a general rule in favor of perma-
nent injunctive relief.131 Likewise, the district 
court rejected “the potential for loss of market 
share” as constituting irreparable harm because, 
otherwise, “a scenario would never arise where 
an injunction did not issue.”132
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 With respect to the public interest prong, the dis-
trict court in eBay concluded on remand that “while 
preserving the integrity of the patent system will always 
be a consideration in the public interest analysis, it 
cannot be allowed to dominate such analysis lest a pre-
sumption result.”133 The COFC, in contrast, routinely 
assumes that this prong favors a successful protester, 
due to the putative harm to the procurement pro-
cess, without considering, for example, the benefits 
to the Government of permitting it to proceed with 
the procurement without judicial interference.134 

 In sum, the Supreme Court’s eBay decision has the 
potential to fundamentally alter the bid protest land-
scape with respect to the COFC’s apparent proclivity 

for awarding successful protesters permanent injunc-
tive relief. In particular, pursuant to eBay, the COFC 
arguably should require a protester actually to prove 
that it will be irreparably injured in the absence of an 
injunction, instead of merely presuming such injury 
based upon the protester’s success on the merits. The 
same is true with respect to the public interest prong 
of the injunctive relief test; the COFC, under eBay, 
arguably must take a more expansive view of the 
public interest, instead of focusing almost exclu-
sively on the presumed harm to the procurement 
system. Ultimately, whether eBay is applicable in 
the manner suggested here—or is limited to the 
area of patent law—remains an open question for the 
COFC and the Federal Circuit to decide.

GUIDELINES
    These Guidelines are intended to assist you in 
litigating bid protests involving claims for injunc-
tive relief. They are not, however, a substitute 
for professional representation in any specific 
situation.

	 1. Particularly with respect to a postaward bid 
protest, a contractor should consider whether it 
requires a preliminary injunction or temporary 
restraining order to preserve the status quo until 
the court can resolve the merits of the protest. 

	 2. In seeking either preliminary or permanent 
injunctive relief, a protester should consider 
whether it can meet the “clear and convincing” 
evidentiary burden or only the “preponderance 
of evidence” burden.

	 3. In meeting either evidentiary burden, a 
protester must be prepared to provide evidence to 
the court—possibly via a motion to supplement the 
administrative record—with respect to the nonmerits 
prongs of injunctive relief (e.g., irreparable injury, 
balance of harms, and the public interest). Protest-
ers ordinarily will not be permitted to add to the 
administrative record with respect to the merits of 
the protest. Likewise, intervening awardees should 
be prepared to present evidence regarding how 
injunctive relief would affect them. 

	 4. A protester should understand that the COFC 
need not grant injunctive relief even where the 
protester succeeds on the merits. In that regard, 
a protester must pay careful attention to whether 

its protest implicates national defense or security 
concerns; if so, even a successful protester may 
well be denied a permanent injunction.

	 5. Recognize that a successful protester’s chance 
of obtaining a directed award of the contract at 
issue is virtually nil. Indeed, such relief may well 
be outside the power of the court to award. 

	 6. A contractor should consider filing its 
protest in the GAO, rather than at the COFC, 
to obtain an automatic stay of the procurement 
pursuant to CICA.

	 7. If an agency overrides the automatic CICA 
stay, the protester should consider filing an action in 
the COFC to challenge the override. On the other 
hand, such actions may be costly and, in any event, 
unnecessary because agencies rarely, if ever, refuse 
to comply with the GAO’s protest decisions.

	 8. In a CICA stay override action, keep in mind 
that the focus of the case centers on the agency’s 
override decision and not on the merits of the 
protest itself. Also, decisions from the COFC 
appear to vary widely in terms of the amount of 
deference afforded to an agency’s override.

 9. Even where a protester purports to seek only 
a declaratory judgment, the protester should be 
prepared to meet the ordinary injunctive relief 
standards. Intervening awardees should argue 
that a protester must meet the injunctive relief 
standards even where the protester purports to 
seek only declaratory relief. Both protesters and 
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awardees must consider the practical implications 
of the relief sought; if coercive, PGBA suggests 
that the COFC must apply the ordinarily injunc-
tive relief factors.

 10. Protesters and intervening awardees should 
consider the impact of the Supreme Court’s deci-
sion in eBay. In that regard, a successful protester, 

to obtain permanent injunctive relief, may be 
required to demonstrate irreparable injury with 
particularity and evidence; in other words, protest-
ers may be precluded from simply relying upon 
presumptions of irreparable injury and harm to 
the public interest. Protesters should argue that 
eBay is a patent case and thus of limited use in 
a bid protest. 

	 1/	 Heyer Prods. Co. v. United States, 140 F. 
Supp. 409, 412 (Ct. Cl. 1956) (“[A]n 
unsuccessful cannot recover the profit 
he would have made out of the contract, 
because he had no contract. But this is 
not to say that he may not recover the 
expense to which he was put in preparing 
his bid.”); Grumman Data Sys. Corp. v. 
United States, 28 Fed. Cl. 803, 808 n.8 
& n.9 (1993), 35 GC ¶ 717 (“The court’s 
rationale in awarding bid and proposal 
preparation costs ‘is that the recipient 
was injured by the unjust denial of 
recovery of such costs, which recovery 
presumably would have occurred had it 
obtained the contract.’” (quoting Vulcan 
Eng’g Co. v. United States, 16 Cl. Ct. 84, 
88 (1988))).

	 2/	 eBay Inc. v. MercExchange, L.L.C., 547 U.S. 
388 (2006).

	 3/	 Administrative Dispute Resolution Act of 
1996, Pub. L. No. 104-320, § 12(a), 
110 Stat. 3870, 3874 (repealing former 
28 U.S.C.A. § 1491(a)(3) and adding  
§ 1491(b)).

	 4/	 28 U.S.C.A. 1491(b)(2). 

	 5/	 Schaengold, Guiffré & Gill, “Choice of Fo-
rum for Bid Protests,” Briefing Papers 
No. 08-11 (Oct. 2008) (explaining that 
“if the awardee is permitted to proceed 
with performance while the protest is 
pending, performance could advance 
to such a stage that it becomes more 
difficult to establish that terminating the 
contract and resoliciting the procurement 
is an appropriate remedy”). 

	 6/	 31 U.S.C.A. § 3553(c), (d); see Schaengold, 
Guiffré & Gill, “Choice of Forum for Bid 
Protests,” Briefing Papers No. 08-11 
(Oct. 2008) (comparing GAO and COFC 
protests).

	 7/	 CSE Constr. Co. v. United States, 58 Fed. 
Cl. 230, 261 (2003).

	 8/	 CSE Constr., 58 Fed. Cl. at 261; KSEND 
v. United States, 69 Fed. Cl. 103, 112 
(2005); Avtel Servs., Inc. v. United States, 
70 Fed. Cl. 173, 226 (2005).

	 14/	 M. Steinthal & Co. v. Seamans, 455 F.2d 1289, 
1300 (D.C. Cir. 1971) (explaining that 
“judicial interjection” should be withheld 
“unless it clearly appears that the case 
calls for an assertion of an overriding 
public interest” in forcing agencies to 
follow procurement regulations); Diebold 
v. United States, 947 F.2d 787, 804 (6th 
Cir. 1991) (“Congress has affirmed this 
judicial reluctance to enjoin contract 
awards, recognizing that ‘courts ordinarily 
refrain from interference with the procure-
ment process by declining to enjoin the 
Government from awarding a contract.’ 
S. Rep. No. 275, 97th Cong., 2d Sess. 
23, reprinted in 1982 U.S. Code Cong. 
& Admin. News 11, 33.”); United States 
v. John C. Grimberg Co., 702 F.2d 1362, 
1372 (Fed. Cir. 1983) (court’s equitable 
powers “should be exercised in a way 
which best limits judicial interference in 
contract procurement”).

	 15/	 The procedures for obtaining a temporary 
restraining order are governed by RCFC 
65(b). See Hospital Klean of Texas, Inc. 
v. United States, 65 Fed. Cl. 618, 621, 
624–25 (2005) (discussing RCFC 65(b) 
and temporary restraining order pro-
cedures); Branstad v. Glickman, 118 F. 
Supp. 2d 925, 935–37 (N.D. Iowa 2000) 
(discussing distinction between tempo-
rary restraining order and preliminary 
injunction). 

	 16/	 CSE Constr. Co. v. United States, 58 Fed. 
Cl. 230, 261 (2003) (quoting ES-KO, 
Inc. v. United States, 44 Fed. Cl. 429, 
432 (1999)); KSEND v. United States, 
69 Fed. Cl. 103, 113 (2005).

	 17/	 Northern States Power Co. v. Federal Transit 
Admin., 2001 WL 1618532, *6 (D. Minn. 
2001); see also Smith v. Maher, 468 F. 
Supp. 2d 466, 475 (W.D.N.Y. 2006) (“As 
is generally the case with claims whose 
resolution involves a balancing of multiple 
factors, it is often difficult to predict with 
certainty a party’s likelihood of success on 
the merits….”). But see Uncle B’s Bakery, 
Inc. v. O’Rourke, 920 F. Supp. 1405, 1418 
(N.D. Iowa 1996) (“for the purposes of a 
preliminary injunction, the court may not 
need to make even a provisional cred-
ibility finding, because the court’s role 
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