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SEC Proposes Rules Facilitating 
Shareholder Director Nominations*

by Joseph W. Armbrust, Jr., Michael Hyatte, John P. Kelsh, and Norman D. Slonaker**

On June 10, 2009, the SEC published 
a release (the “Release”) proposing 
amendments to the proxy rules (the “Pro-
posal”) under the Securities Exchange 
Act, intended to facilitate shareholder 
nominations of candidates for the board 
of directors.  The Proposal was approved 
by a divided three-to-two vote of  the 
Commission on May 20, 2009.  The Re-
lease, including the text of the Proposal, is 
at http://sec.gov/rules/proposed/2009/33-
9046fr.pdf.  Somewhat similar measures 
were considered by the SEC in 2003, 
but were abandoned without signifi cant 
action, in 2007.  Public comments on the 
Proposal are due by August 17, 2009.

Citing current economic reversals, the 
new majority of the SEC’s Commission-
ers believe that it is important to consider 
measures intended to improve governance, 
by strengthening shareholders’ voting 
rights, including what is described as 
the “fundamental” right to nominate 
directors.  The intent of the Proposal, 
however, would not be to permit it to be 
used as a substitute for a proxy contest 
for corporate control.

General

Proposed Rule 14a-11 would require 
nearly all Exchange Act reporting com-
panies to include one or more nominees 
designated by eligible shareholders in 
their proxy materials and proxy cards.  
At present, no such obligation exists 
under federal law, so that nominees to 
the board, other than those endorsed 
by the company, generally cannot be 
presented to shareholders at large, in a 
company’s proxy materials.  Investment 

companies are covered by the Proposal, 
but companies that report only on 
account of  publicly held debt securities 
would be excluded.  Foreign private 
issuers are exempt from the proxy 
rules, and so would be unaffected by 
the Proposal.  

Unlike the 2003 proposal, which 
included triggering conditions, the rule 
would apply to all covered companies 
unless state law or a company’s govern-
ing documents expressly prohibit share-
holder nominations.  The 2003 proposal 
would only come into force if, in the 
preceding year more than 35% of voting 
shareholders had withheld votes from at 
least one of the company’s nominees, or 
if  a shareholder proposal submitted by 
certain persons to endorse a shareholder 
nomination procedure had received more 
than 50% of the votes cast.  Concerning 
state law, the SEC appears to believe 
that shareholders in all jurisdictions 
hold the right to nominate directors, 
in the absence of an express holding to 
the contrary, even in states where the 
legislatures and courts have been silent 
on the subject.

In general terms, the SEC says that its 
objective is “to improve the proxy process 
so that it functions, as nearly as possible, 
as a replacement for an in-person meeting 
of shareholders.”

Shareholder Eligibility 

The Proposal permitting shareholder 
nominations would be available to any 
record or benefi cial owner of a company’s 
voting securities, who had held the shares 
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for at least a year. Shareholders would be permitted to 
aggregate holdings to establish suffi cient ownership.

Ownership tests for voting securities held by the nomi-
nating shareholder (or group of shareholders) for at least 
a year, would vary according to the value of the company’s 
publicly held securities.  The levels would be:

• 1% of outstanding voting securities for large accel-
erated filers (generally speaking, public companies 
with a public float in excess of $700 million) and 
investment companies with net assets of $700 million 
or more;

• 3% for accelerated filers (public  float between $75 
million and $700 million) and investment companies 
with net assets of $75 million or more, but less than 
$700 million; and

• 5% for all other covered filers (companies with a 
public float of less than $75 million) and investment 
companies with net assets of less than $75 million. 

If  multiple shareholders or shareholder groups submit 
nominations and the number of nominees included in the 
submitted nominations exceeds the maximum number 
required to be included by the Proposal, the fi rst nominees 
submitted would be those that would be required to be 
included in the proxy materials. 

The Release cites studies fi nding that 99% of large 
accelerated fi lers have both a single shareholder that could 
satisfy the 1% criterion and two or more 0.5% holders 
that could aggregate ownership to satisfy the eligibility 
test.  Among accelerated fi lers, 85% have at least one 3% 
holder and 92% have two or more 1.5% holders who could 
join forces.  Among other companies, 59% have at least 
one 5% shareholder and 71% have two or more 2.5% 
shareholders.

Nominee Qualifi cations

Any person may be nominated under proposed Rule 
14a-11, so long as the candidate’s membership would 
not violate state or federal law, the company’s charter 
and bylaws, or the rules of a responsible self-regulatory 
organization, such as an exchange, other than rules 
concerning director independence.  However, unless the 

issuer is an investment company, the nominee would be 
required to meet “objective criteria” for independence 
applicable to the company’s board.  This test would 
effectively exclude any considerations of independence, 
otherwise made by the company’s board in the exercise 
of the directors’ judgment.

Number of Permitted Shareholder Nominees 

A qualifying shareholder or group would be permitted 
the greater of one nominee or a number of nominees, equal 
to no more than 25% of the board’s total membership.  
So, for a board comprised of eight directors, the Proposal 
would permit shareholders to nominate two directors.  For 
a board of 13, 14, or 15 members, shareholders would be 
permitted to nominate up to three directors.  

If  an incumbent board includes any director elected 
under 14a-11 procedures, whose term of offi ce extends 
beyond the annual meeting date, as with a classifi ed board, 
the number of permitted shareholder nominees would 
be reduced by one for each such nominee.  Strangely, the 
Proposal is otherwise silent on the incumbency of any 
such director.  It appears, then, that an elected shareholder 
nominee would not have any entitlement to be renominated 
after the fi rst term of service.

Filing Requirement

Nominating shareholders would be required to fi le a 
notice on new Schedule 14N with the SEC and to provide 
the schedule to the company.  Schedule 14N would require 
disclosure of  the amount and percentage of  securities 
owned by the nominating shareholder or group, the 
duration of  ownership, and a statement of  intent to 
continue to hold the securities through the date of the 
meeting.  The shareholder or group would also be required 
to disclose its intent respecting continued ownership 
of the shares, following the election.  Unlike the fi ling 
requirement proposed in 2003, the shareholder or group 
would not be required to disclose signifi cant ownership 
interests in a competitor of the issuer.  Concerning the 
nominee, required disclosure would include the type of 
personal and professional information, including business 
experience, as is required for the company’s own nominees.  
The Schedule 14N would require a certifi cation that the 
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nominating shareholder is not seeking to change the 
control of the company or to gain more than minority 
representation on the board of directors.  The notice to 
the company and fi ling with the SEC would be required 
to be made not later than required by the company’s own 
advance notice provision, or, if  there is none, 120 days 
before the anniversary of the company’s mailing of proxy 
materials for the previous annual meeting.

Eligibility Determinations

If  a company accepts a Rule 14a-11 nominee, it 
must notify the nominating shareholder or group in 
writing not later than 30 calendar days before filing 
its definitive proxy materials.  If, instead, the company 
believes that the nominee may be excluded, then only 
fourteen calendar days are permitted for it to notify 
the nominating shareholder or group of  its decision, 
which notice is required to state the basis for the 
exclusion, which would presumably be based on the 
perceived ineligibility of  the nominee or the nominating 
shareholder or group. The nominating shareholder or 
group would be permitted a further 14 calendar days 
to cure any eligibility or other deficiencies, but would 
not be permitted to include any substitution of  a new 
nominee or nominating shareholder.  If  then the company 
continues to believe that the nomination is invalid, it 
would be required to provide notice to the SEC and the 
nominating shareholder or group. After an opportunity 
for the nominating shareholder or group to respond, 
the SEC staff  would, in its discretion, issue a no-action 
response, stating its views whether the exclusion would 
be proper.  This proposed procedure closely resembles 
the methods used for shareholder proposals.

Proxy Card 

Where a shareholder nominee is included, the Proposal 
would require the proxy card to provide means for each 
nominee to be voted upon separately. The option of voting 
for, or withholding authority to vote for, the company 
nominees as a group would be forbidden.  The company 
would be permitted to identify on the form of proxy any 
shareholder nominees as such and to recommend whether 
shareholders vote for or against or withhold votes on those 
nominees and managements’ nominees.

Proxy Materials

If a shareholder nominee under the Proposal satisfi es 
the rules’ eligibility criteria, then the company’s proxy 
statement must include information provided on the 
Schedule 14N notice, including business experience and a 
statement, in support of the nominee, not to exceed 500 
words.  Again, the company’s recommendation respecting 
the shareholders’ nominee would be permitted.

Solicitations by the Nominating Shareholder or 
Group

The Proposal would exempt limited communications 
under two circumstances.  Written communications in 
furtherance of forming a group large enough to establish 
eligibility to nominate a candidate under 14a-11 (but not un-
der charter provisions prescribing shareholder nomination 
procedures) would be exempt solicitations under proposed 
Rule 14a-2(b)(7).  The content of such a communication 
would be strictly limited.  The material would be required 
to be fi led with the SEC and with each securities exchange 
listing the company’s securities.

Proposed Rule 14a-2(b)(8) would similarly exempt 
solicitations in support of a 14a-11 nominee, subject to 
fi ling requirements, certain required disclosures, and a 
stricture against seeking to obtain or to act as a proxy for 
other shareholders.

The SEC noted that the proposed exemptions would be 
in addition to existing dispensations for communications, 
by persons other than the issuer and for internet forums.

In no event would the exemptions extend to Rule 
14a-9, the anti-fraud measure in the proxy rules.  Rule 
14a-9 would, in fact, be amended to forbid, expressly, 
any misleading misstatements or omissions by nomi-
nating shareholders. The Proposal would not impose 
responsibility on the company for any misstatements 
or omissions on the company unless it knew or had 
reason to know of the falsehood.  Generally, information 
provided by shareholders would not be incorporated 
by reference into company filings, unless the company 
chose to do so.

Collateral Consequences

The Proposal would expressly provide that a nominating 
shareholder would not be deemed as an “affi liate” of the 
company, under the Securities Act or the Exchange Act, 
solely as a result of nominating a director or soliciting 
for the election of such nominee.  Where the nominee is 
elected and the nominating shareholder does not have an 
agreement or relationship with that director, the nominating 
shareholder would not be deemed as an affi liate, solely by 
virtue of having nominated the director.  

However, the Release cautions that the nominating 
shareholder groups will need to consider whether they 
have formed a group under Section Rule 13d-5 that would 
be required to file beneficial ownership reports. The 
SEC’s commentary in the release states that a nominating 
shareholder or group would not lose eligibility to fi le on 
Schedule 13G as passive investors after the election of its 
nominee, although this position is not clear in the text of 
the rule and is inconsistent with views the SEC’s staff has 
expressed in similar situations in the past.  
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Unlike the 2003 proposal, the Proposal would not exclude 
a nominating shareholder group from aggregation under 
Section 16.  The Release states that “it would be appropriate 
to apply the existing analysis of whether a group has formed 
and whether Section 16 applies.”  The Proposal also does 
not contain standards for establishing the independence of 
the nominee from the nominating shareholder or group to 
avoid application of the “deputization” theory that may 
subject certain persons both to reporting requirements and 
to liability exposure under Section 16.

Shareholder Proposals

The proposal would also change Rule 14a-8(i)(8), 
governing shareholder proposals, to allow resolutions 
calling for amendments to a company’s governing docu-
ments to alter nominating procedures.  Such resolutions 
may now be excluded under the provision of  the rule 
forbidding measures relating to an election.  As an apparent 
consequence, few such proposals have been made in the 
past. The SEC expects an increase in the event the change 
to 14a-8 is adopted.

The changes to 14a-8(i)(8) would also codify certain staff 
interpretations to prevent use of the amendment to allow 
shareholder proposals related to specifi c elections.  The 
codifi cations would explicitly disallow shareholder propos-
als disqualifying nominees or removing sitting directors, 
questioning the qualifi cations or character of a director or 
nominee, nominating a specifi c candidate otherwise than 
as authorized by law, or otherwise affecting the upcoming 
election of directors.

Matters in Controversy

There continues to be some question as to whether the 
proposed rules would confl ict with state corporate law.  This 
was the issue that was the cause of the dissension within 
the SEC’s membership and led two commissioners to vote 
against the proposal.  

These proposed rules must also be considered against 
the backdrop of  various other significant regulatory 
developments impacting director elections. These develop-
ments include the introduction of the Shareholders Bill 
of Rights Act of 2009 by Senators Charles Schumer of 
New York and Maria Cantwell of Washington, which, 
if  adopted in its current form, would provide expressly 
that the SEC has the authority to adopt rules relating to 
proxy access and would also require that any such rules 
adopted by the SEC require an ownership position of 
at least 1% of the company’s voting securities for two 
years in order to submit a nomination.  Other relevant 
developments include the still pending NYSE proposal 
to eliminate discretionary voting by brokers in director 
elections under Rule 452.  

SEC’s Requests for Comments

Acknowledging that the Proposal would transfer the 
costs of a shareholder nomination to public companies 
and their shareholders, the SEC seems to recognize the 
momentousness of the measures it is considering.  Ac-
cordingly, the Release includes more than 170 requests for 
comment, many of which include more than one question.  
Some of the requests deserve careful consideration.  A 
selective summary of the requests for comments follows 
the main body of this bulletin.

Actions to Consider

We believe that it is likely that some of the Proposal 
will be approved by the SEC and will be effective for the 
2010 proxy season.  Chairman Schapiro appears willing 
to move the rulemaking process forward, notwithstanding 
the dissension, within the Commission.  While it might be 
premature to make corporate changes before fi nal action 
by the SEC and publication of a defi nitive rule, companies 
that may be subject to the Proposal would be prudent to at 
least begin considering the consequences of a shareholder 
access rule.  

 We have the following suggestions:

• Companies should consider submitting a comment 
letter, specifically taking into account the SEC’s re-
quests for comment.  Comments on the Proposal are 
due to the SEC by August 17, 2009.  Notwithstanding 
the apparent strong support of the SEC’s majority, 
it remains possible that the Proposal will be signifi-
cantly changed due to concerns raised in the comment 
process.  Some of the more controversial elements 
of the proposal—including the “first-in-time, first-
in-right” rule, the 1% threshold for submissions, 
and the limited disclosure requirements concerning 
nominating shareholders and their nominees—will 
be the subject of vigorous criticism, and may yet be 
subject to change.  The future of the Proposal will 
depend in large part on comment letters that are 
received.  Our firm is preparing its own comment 
letter, which we would be pleased to discuss.

• Companies should recognize the continued, and now 
heightened, importance of knowing the composition 
of their stockholder bases.  More so than ever, it will 
be critical for companies to know which individu-
als and entities hold their stock.  To the extent that 
communication can be maintained with significant 
holders (while not compromising other interests), 
this may be of aid to companies both in avoiding 
the submission of stockholder-nominated candi-
dates and in ensuring that management-supported 
candidates are ultimately elected. 

 • Companies should review their bylaws and charters.  
It will be more important than ever, to ensure that 
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advance notice and other relevant provisions are state-
of-the-art.  There have been several developments in 
this area in recent years.  Delaware corporations will 
want in particular to review whether any changes are 
necessary to their bylaws in light of the significant 
changes to the Delaware General Corporation Law 
that will become effective August 1.  One such change 
is the express recognition that corporations are 
permitted to adopt a bylaw addressing shareholder 
access to the management proxy process.  While it 
may be that many companies will not choose to adopt 
such a bylaw, it is at least possible that some will 
conclude that adopting such a bylaw provision will 
help to avoid the submission of a director nominee 
by shareholders or otherwise ease pressure on this 
issue.

• Companies should begin to discuss the impact of 
the Proposal with their boards.  It seems more likely 
than at any time in recent history that proxy access 
will become part of the federal regulatory regime.  
The potential consequences for board dynamics are 
far-reaching. 

Summary of SEC Requests for Comments

Signifi cant issues on which the SEC is soliciting com-
ments  include the following:

• Whether changes in corporate governance practices 
since 2003, such as the movement from plurality vot-
ing to majority voting, have reduced or eliminated the 
need for adoption of the Proposal. (Release question 
A.2.)

• Whether state laws or a company’s governing docu-
ments that prohibit shareholders from nominating 
directors should be respected, including where the 
documents have been revised subsequent to the date 
of the Proposal. (B.7.)

• Whether non-U.S. entities that are not “foreign 
private issuers” will face conflicts with the laws of 
their country of incorporation under the Proposal. 
(G.16.)

• Whether Rule 14a-11 should apply to companies 
that are subject to the proxy rules solely because 
they have a class of debt registered under Section 12 
of the Exchange Act. (B.3.)

• Whether the proposed amendment to NYSE Rule 452, 
which would eliminate broker discretionary voting 
for the election of directors, will have an effect on 
the operation of Rule 14a-11. (B.8.)

• Whether Rule 14a-11 should apply to companies that 
elect directors by majority vote. (B.9.)

• Whether companies that provide for cumulative vot-
ing in director elections present any unique issues 
under Rule 14a-11. (B.9.)

• Whether the operation of Rule 14a-11 should only 
occur after a “triggering event,” such as the failure of 
a company to take action on a shareholder proposal 
that had received a majority vote. (B.14.) 

• Whether Rule 14a-11 should apply to companies 
that are the subject of a solicitation in opposition, 
subject to Rule 14a-12(c).  (B.20.)

• Whether the proposed minimum ownership thresh-
olds (i.e., 1%, 3% or 5%) for inclusion of a share-
holder’s nominees in a company’s proxy materials 
are the appropriate thresholds. (C.6.)

• Whether the proposed minimum ownership thresh-
olds should be different for companies with more 
than one class of equity securities. (C.3.)

• Whether the proposed minimum ownership thresh-
olds should be calculated as net long positions for 
the required holding period. (C.15.)

• Whether the nominating shareholder’s failure to 
hold the company’s securities through the date of 
the meeting should disqualify the nominee or result 
in other sanctions. (C.16.)

• Whether the nominating shareholder should be re-
quired to continue holding the company’s securities 
for some minimum period, if its nominee is elected. 
(C.17.)

• Whether a nominating shareholder should be dis-
qualified if its nominee or nominees in earlier years 
failed to win election or, at least, some minimum 
percentage of votes. (C.18.)

• Whether unsuccessful shareholder nominees should 
be similarly disqualified. (D.16.)

• Whether a shareholder nominee needs to satisfy the 
company’s standards for director independence, if 
such standards are more strict than those of a national 
securities exchange, applicable to the company’s 
directors. (D.8)

• Whether the proposed maximum percentage of 
shareholder nominees for director (i.e., 25%) should 
be lower or higher. (E.2.)

• Whether the maximum number of shareholder 
nominees should be calculated as a percentage of the 
number of directors to be elected or as a percentage 
of the number of board members authorized by the 
company’s governing documents. (E.2.)

• Whether the nominating shareholder or group that 
first provides notice should be the party whose nomi-
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nees are included in the proxy materials, when there 
is more than one eligible nominating shareholder or 
group. (E.10.)

• Whether the disclosures required by a nominating 
shareholder should include those that were previ-
ously proposed by the SEC in 2007, including the 
history of contacts between the shareholder and the 
company. (F.22.)

• Whether nominating shareholders or groups should 
be required to disclose ownership of 5% or more in 
any of the company’s competitors. (F.21.)

• Whether there should be a federal standard for 
advance notice provisions regarding the submission 
of shareholder nominations for directors and, if so, 
what it should be. (F.8.)

• Whether disclosure should be required regarding 
discussions between the nominating shareholder and 
a proxy advisory firm, such as riskmetrics. (F.20.)

• Whether the supporting and opposing statements 
by the company and the nominating shareholder 
should be allowed or required in the proxy materials. 
(G.5.)

• Whether the proposed exemption from the proxy 
rules for solicitation activities should be restricted 
to persons who can satisfy the securities holding 
requirements of Rule 14a- 11. (H.1.)

• Whether Rule 14a-8(i)(8) should be amended, as 
proposed, to allow shareholder proposals that would 
amend a company’s governing documents, to provide 
for procedures or disclosures related to shareholder 
nominations that differ from, and are more liberal 
than, proposed Rule 14a-11. (I.6.)

• Whether there should be disclosures in proxy mate-
rials about shareholder proponents of proposals to 

establish procedures for the nominations of direc-
tors. (I.10.)

• Whether nominating shareholders should lose their 
eligibility to file as passive investors on Schedule 
13G rather than Schedule 13D solely by virtue of 
nominating directors under Rule 14a-11, or solicit-
ing on behalf of such nominees, or on account of a 
nominee’s election. (J.1.)

• Whether shareholders forming a group solely to 
nominate a director under Rule 14a-11 should be 
subject to Section 16 of the Exchange Act, if their 
aggregate holdings exceed 10% of the class of equity. 
(K.2.)

• Whether a company should be liable for materially 
false or misleading statements provided by a nomi-
nating shareholder to the company for inclusion in 
the company’s proxy materials. (L.3.)
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