
based upon the assumption that such spending 
will keep pace with inflation—outlays will total 
approximately $1.4 trillion in 2011.4

 In Fiscal Year 2009, the Federal Government 
expended nearly $537 billion on contracts.5 For 
FY 2010, that sum already has reached nearly 
$245 billion.6 Thus, Justice Stephen Breyer was 

Mandatory—or direct—spending accounts for more than half of spending by the U.S. Govern-
ment. This category includes spending for entitlement programs and certain other payments 

to people, businesses, nonprofit institutions, and state and local governments. In general, those 
payments are dictated by statutory criteria and are not normally constrained by the annual appro-
priation process.1 In 2009, such mandatory outlays rocketed to $2.1 trillion from $1.6 trillion in 
2008.2 According to the Congressional Budget Office, mandatory spending is projected to continue 
to surge, ranging between $1.9 trillion and $2.1 trillion through 2013, and then steadily increas-
ing to $3.0 trillion in 2020.3 With respect to discretionary spending—according to CBO estimates 
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not exaggerating when he commented, during 
oral argument in Allison Engine Co. v. United States 
ex rel. Sanders, that “government money today is 
in everything.”7

 Although  no one would contest the importance 
to Government contracts professionals of an un-
derstanding of the Federal Acquisition Regulation 
or the Competition in Contracting Act, fiscal law 
remains largely an ignored backwater, studied only 
by the Government Accountability Office, federal 
agency attorneys, and Contracting Officers. How-
ever, since federal agencies are creatures of law 
and can function only to the extent authorized by 
law,8 Government contracts professionals—par-
ticularly those in private practice or employed by 
Government contractors—must possess at least a 
basic understanding of the mechanics of how the 
Government controls its contracting dollars. If 
the FAR constitutes the nuts-and-bolts of federal 
procurement law, its superstructure is composed 
of fiscal law. Accordingly, an understanding of 
basic federal fiscal law and principles is a must.

 This Briefing Paper covers the basics of fiscal law, 
including how budget and contracting authority 
flows from Congress to Executive Branch agen-
cies, as well as how Congress exercises control 
over such authority and why that control matters 
in Government contracting. First, the Paper ad-
dresses how funds are appropriated and allocated 
to federal agencies and reviews the primary legal 
authorities that govern fiscal law. Second, the paper 
discusses the three major restrictions Congress 
places on how federal money is spent. Finally, the 
paper explains the role of the Antideficiency Act 
and explores the role that statute has played in 
significant Government contract cases. 

overview of the appropriations Process

 The U.S. Constitution grants Congress the 
exclusive “power of the purse.” Article I, Section 
8, for example, gives Congress the power to “pay 
the Debts and provide for the common Defense 
and general Welfare of the United States.”9 
Moreover, Article I, Section 9, provides that “No 
Money shall be drawn from the Treasury, but in 
Consequence of Appropriations made by Law.”10 
Through permanent legislation and annual ap-
propriations acts, Congress creates Executive 
Branch agencies and funds their activities.

 As explained below, Congress makes federal funds 
available for obligation and expenditures through 
appropriations acts (and occasionally by other leg-
islation). Subsequent administrative actions release 
appropriations to the spending agencies. The use 
or “availability” of appropriations once enacted 
and released is governed by various authorities: 
the terms of the appropriation act itself, legislation 
authorizing the appropriation, enabling legisla-
tion prescribing an agency function or creating 
a program funded by the appropriation, general 
statutory provisions allowing or prohibiting certain 
uses of appropriated funds, and general rules that 
have been developed largely through decisions of 
the GAO and the courts of law.

 Together, these sources, along with certain 
provisions of the Constitution, form the basis 
of fiscal (or appropriations) law, an area where 
questions arise in as many contexts as there are 
federal actions (including, e.g., contracts and 
grants) that involve spending money. In general, 
fiscal law rules and principles govern the purpose, 
amounts, manner, and timing of obligations and 
expenditures.
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 ■ authorizations & appropriations

 While the Constitution grants Congress the 
power over appropriations, the actual authori-
zation-appropriations process is derived from 
the rules of the U.S. House of Representatives 
and Senate. The basic formal process consists of 
two steps: (1) the enactment of an authorization 
measure that may create (or continue) an agency 
or program, as well as authorize the subsequent 
enactment of appropriations, and (2) enactment 
of appropriations to provide funds for the autho-
rized agency or program.11 Although there is no 
constitutional requirement that an authorization 
precede an appropriation, some statutes mandate 
prior authorization for specific situations.12

 The authorizing and appropriating respon-
sibilities are divided among various legislative 
committees. For example, most standing commit-
tees—such as the House Committee on Armed 
Services and the Senate Committee on Commerce, 
Science, and Transportation—have authoriz-
ing responsibilities related to the agencies and 
programs under their jurisdiction. The Appro-
priations Committees of the House and Senate 
have jurisdiction over appropriations measures. 
House and Senate rules generally preclude the 
authorizers and appropriators from encroaching 
upon each other’s responsibilities.13 

 On the other hand, not all federal agencies 
and programs are funded through this process. 
Funding for some agencies and programs is 
provided by the authorizing legislation itself, 
thus bypassing the two-step process. Such “direct 
spending” currently constitutes more than half 
of all federal spending and primarily is directed 
towards entitlement programs, funded by per-
manent appropriations in the authorizing law.14 
Some entitlements, such as Medicaid, are funded 
in appropriations acts, but the amount appropri-
ated is controlled by the authorizing legislation.15

 ■ authorizing legislation

 An authorizing measure establishes, continues, 
or modifies an agency or program for a fixed or 
indefinite period of time, ordinarily by delineat-
ing, for example, the duties and functions of an 
agency or program, its organizational structure, 
and the responsibilities of agency or program 

officials.16 Authorizing legislation also—as its 
name denotes—authorizes the enactment of ap-
propriations for an agency or program. Although 
that may seem like an unnecessary step, “legis-
lation authorizing appropriations is a directive 
to the Congress itself concerning the amount 
of funds it can appropriate.”17 In that regard, 
“[t]he rules of the House of Representatives 
prohibit appropriations for expenditures not 
previously authorized by law.”18 The Senate has 
a similar, but less restrictive, rule.19 

 Accordingly, authorizations shape the boundar-
ies of related appropriations and are categorized 
as either definite or indefinite. Definite authori-
zations set specific dollar limits for fiscal years, 
while indefinite authorizations are less specific 
and may simply authorize “such sums as may 
be necessary to carry out the provisions of this 
act.”20 In addition, authorizations often include 
spending restrictions that restrict the scope of 
appropriations. However, when an appropria-
tion exceeds the scope of an authorization, the 
appropriation generally stands.21

 ■ appropriations Measures

 An appropriations measure provides budget 
authority to an agency for specified purposes. 
Congress finances federal programs and activities 
by providing budget authority.22 “Budget author-
ity is a general term referring to various forms of 
authority provided by law to enter into financial 
obligations that will result in immediate or future 
outlays of government funds.”23 Such authority 
encompasses a variety of legislative measures, 
including, but not limited to: (a) “provisions of 
law that make funds available for obligation and 
expenditure”; (b) “borrowing authority, which 
means authority granted to a Federal entity to 
borrow and obligate and expend the borrowed 
funds, including through the issuance of prom-
issory notes or other monetary credits”; and  
(c) “contract authority, which means the mak-
ing of funds available for obligation but not for 
expenditure.”24

 Every fiscal year, Congress passes multiple ap-
propriations acts.25 There are currently 12 regular 
appropriations acts, including defense, energy and 
water development, and the Legislative Branch.26 
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These acts give agencies the budget authority dis-
cussed above and give the Treasury the authority 
to make payments pursuant to those obligations.27 
Appropriations differ from authorizations in that 
the latter do not convey budget authority to an 
agency.28 

 Ideally, Congress passes general appropriations 
acts prior to the start of a fiscal year.29 When 
Congress, however, fails to pass appropriations 
acts by October 1, Congress may elect to pass a 
continuing appropriation that supplies agencies 
with temporary budget authority.30 Additionally, 
Congress also passes supplemental appropria-
tions acts that give additional budget authority 
as necessary during a current fiscal year.31

 The general rule is that statutory language must 
be explicit to create an appropriation.32 The GAO 
employs a two-factor test to determine whether 
language in legislation constitutes an appropria-
tion and requires that Congress at minimum use 
language (1) directing a payment (2) out of a 
particular source of funds.33 The exception to this 
rule is when an act directs an agency to collect 
fees and makes these receipts available for agency 
expenditures. For example, Congress may create 
revolving funds. The GAO has interpreted these 
situations as constituting permanent appropria-
tions that do not require further direction from 
Congress, even though they do not fall within the 
general two-prong rule.34

 Although Congress typically passes either 
separate appropriations acts or consolidated 
appropriations acts, Congress may include ap-
propriations language in other legislation. For 
example, the Health Care and Education Rec-
onciliation Act of 201035 established a fund and 
appropriated “out of any funds in the Treasury 
not otherwise appropriated, $1,000,000,000 for 
Federal administrative expenses to carry out [the 
Patient Protection and Affordable Care Act].”36 
This language, while not contained in a separate 
appropriations act, meets the GAO’s two-factor 
test for an appropriation.37

 ■ Enforcing the authorization-appropriations  
 Process

 The distinction between—and the proper se-
quencing of—authorization and appropriations 

bills is enforced through “points of order”38 and 
House and Senate rules dating from the 19th 
century.39 These rules prohibit unauthorized 
appropriations, which may be either appropria-
tions for unauthorized agencies and programs 
or appropriations in excess of an authorized 
amount, and the inclusion of authorizing lan-
guage in appropriations measures.40 In addition, 
the House’s rules, but not the Senate’s, preclude 
appropriations in authorizing legislation.41 

 If, for whatever reason, unauthorized appropria-
tions are enacted into law through circumvention 
of House and Senate rules, in most cases the 
agency may spend the entire amount.42 In that 
regard, the GAO has held:43

[T]he effect of Senate Rule XVI and House Rule 
XXI…is merely to subject the given provision to 
a point of order (a procedural objection raised 
by a congressman alleging a departure from rules 
governing the conduct of business). If a point of 
order is not raised, or if one is raised but not sus-
tained, the validity of the provision, if enacted, is 
not affected. The cited rules have no application 
once the legislation has been enacted.

 ■ apportionment & allotments

 Before the enactment of the Budget and Ac-
counting Act in 1921, there was no annual central-
ized budgeting in the Executive Branch. Instead, 
agencies independently sent budget requests to 
congressional committees with no coordination 
of the various requests. The Budget and Account-
ing Act required the President to coordinate the 
budget requests for all agencies and to send a 
comprehensive budget to the Congress. The act 
also created the Bureau of the Budget, now the 
Office of Management and Budget, to help the 
President implement these requirements. Con-
gress has amended the requirements a number 
of times and has codified them as Chapter 11, 
Title 31, U.S. Code.44

 Chapters 13, 15, and 33 of Title 31, U.S. Code, 
govern the process of budget execution and con-
trol. Among those various statutory provisions, are 
the provisions of the Antideficiency Act. Under the 
Antideficiency Act, discussed in more detail below, 
the President must apportion funds to Executive 
Branch agencies.45 The President delegated this 
duty to the Bureau of the Budget, now the OMB.46 
An apportionment is the “‘action by which OMB 
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distributes amounts available for obligation…in 
an appropriation or fund account.’”47 In other 
words, the apportionment is the OMB’s plan for 
how to spend the resources provided by law.48 
Generally, apportionments regulate the rate of 
spending during the fiscal year by limiting the 
amount of funds that may be obligated, typically 
by specifying particular time periods, activities, 
projects, objects, or a combination thereof.49 

 The OMB apportions (i.e., distributes) budgeted 
amounts to Executive Branch agencies, thereby 
making funds in appropriation accounts (admin-
istered by the Treasury Department) available for 
obligation.50 In allocating budget authority by time 
periods or activities, the apportionment system 
controls the use of available budget authority, 
thereby reducing the need for supplemental or 
deficiency appropriations. Each agency then makes 
allotments pursuant to the OMB apportionments 
or other statutory authority.51 An allotment is a 
delegation of authority to agency officials that 
allows them to incur obligations within the scope 
and terms of the delegation.52 

 This execution and control phase of the ap-
propriations process refers generally to the time 
period during which budget authority made 
available by the appropriations acts remains 
available for obligation. An agency’s task during 
this phase is to spend the money Congress has 
authorized and allocated to the agency to carry 
out the objectives of its program legislation.

 ■ other sources of Fiscal law

 (a) Government Accountability Office—The GAO, 
headed by the Comptroller General of the United 
States, conducts fiscal investigations into agency 
spending and issues opinions to congressional and 
agency officials regarding fiscal law matters. The 
Comptroller General has the authority to settle the 
accounts of the U.S. Government, which includes 
the authority to issue legal decisions regarding 
federal funding.53 The head of an agency may 
request a decision by the Comptroller General 
regarding the use and obligation of appropriated 
funds.54 While these decisions are binding on the 
GAO and the Executive Branch, it is up to the 
federal agencies to implement and enforce the 
decisions.55

 (b) Federal Courts and Boards of Contract Appeals—
The Tucker Act grants exclusive jurisdiction to the 
U.S. Court of Federal Claims over contract claims 
against the Government in excess of $10,000.56 
Similarly, the various boards of contract appeals 
hear disputes under the Contract Disputes Act.57 
Appeals from both fora are heard by the U.S. 
Court of Appeals for the Federal Circuit.58 Because 
such contract cases periodically involve questions 
of fiscal law, board and federal court decisions 
cannot be overlooked when researching a fiscal 
law question.

 (c) Legislative History—Legislative histories—
including conference reports, committee reports, 
and floor debates—serve a limited role and are not 
binding upon agencies.59 When interpreting an 
appropriations act’s language, the starting point 
is its plain meaning.60 Legislative histories may 
be used only to illuminate the intent of Congress 
when resolving ambiguities.61 The Comptroller 
General addressed the role of legislative history 
in a bid protest decision, LTV Aerospace Corpora-
tion.62 There, the legislative history of a lump-sum 
appropriations act imposed conditions upon 
the use of funds and the Navy made obligations 
that did not meet those conditions. The GAO, 
however, concluded that the absence of explicit 
instructions in the act itself gave the Navy the 
flexibility to spend without the need to comply 
with the conditions specified in the legislative 
history.63 Nevertheless, agencies often follow 
the nonbinding instructions in conference and 
committee reports out of fear of repercussions 
during subsequent annual budget requests.64

the Fiscal law limitation triad: Purpose, 
time & amount

 According to the Supreme Court, “[t]he estab-
lished rule is that the expenditure of public funds 
is proper only when authorized by Congress, not 
that public funds may be expended unless prohib-
ited by Congress.”65 As explained above, Congress 
regulates the expenditure of funds via authorization 
and appropriation statutes. In particular, Congress 
places limits upon (1) the purpose for which funds 
may be expended, (2) the time periods during 
which appropriations are available, and (3) the 
amount of funds available for spending. This 

 Briefing Papers © 2010 by Thomson Reuters



★   JUNE    BRIEFING PAPERS    2010   ★

6

section of the Paper explores the parameters of 
those restrictions.

 ■ Purpose

 “Purpose” is the first of the three controls that 
federal statutes impose on the legal availability 
of appropriated funds. Originally enacted in 
1809, the current law restricting the purpose 
for which agencies may use funds provides that  
“[a]ppropriations shall be applied only to the 
objects for which the appropriations were made 
except as otherwise provided by law.”66 In plain 
English, agencies may only expend funds on 
purchases for which Congress has specifically 
appropriated such funds. Other uses of the funds 
are not authorized and the GAO will not support 
such expenditures.67

 At the most elementary level, a constitutional 
authorization provides the clearest indication of 
whether the funds are available for a particular 
purpose. For example, in Article I, the Constitution 
gives Congress the power to “raise and support 
Armies”68 and to “provide and maintain a Navy.”69 
Therefore, appropriations must be available for 
such purposes. 

 Unfortunately for most agencies, specific consti-
tutional authority is not available for every activity 
in which a particular agency may engage. Rather, 
organic statutes provide the clearest intent of the 
purpose for which Congress made funds available 
for an agency’s use. However, the level of detail for 
such authority varies wildly from very specific70 to 
very broad.71 Where the legislation contains a clearly 
stated purpose, there is no need or ability to inter-
pret the agency’s authority for the expenditure.72 
Additionally, legislation may contain a clearly stated 
limitation on the purpose of the appropriation.73 
Congress frequently provides a stated purpose to 
fund a specific program or goal. Often, the stated 
purpose is something for which the agency might 
not have otherwise had authority. For example, in 
FY 2008, the Department of Defense Appropriations 
Act made funds “available to provide transporta-
tion of medical supplies and equipment to America 
Samoa…and…to the Indian Health Service when…
in conjunction with a civil-military project.”74 This 
language leaves no room to question the permis-
sibility of the DOD’s authority to undertake such 
action.

 Yet, such detailed specificity is relatively uncom-
mon, and largely impractical for general agency 
operations. As mentioned above, a fundamental 
principle of fiscal law is that an agency may only 
expend funds where there is clear authority to 
do so. Nevertheless, based upon an understand-
ing that all appropriations provisions cannot 
contemplate every necessary expenditure for 
the efficient operation of a federal agency, Con-
gress will sometimes pass legislation allowing a 
federal entity to expend funds for the necessary 
expenses related to a broader objective. Thus, 
the Department of Defense can expend funds 
for “all necessary expenses…in connection with 
communication and other services and supplies 
that may be necessary for the national defense,”75 
and federal agencies can pay for the “necessary 
expenses” for certain types of awards for employ-
ees.76

 Despite such broader grants of statutory author-
ity, agency purchasing needs may be necessary, 
but may not be captured with enough specificity 
in existing legislation. In fact, as far back as 1927, 
the Comptroller General considered the concept 
“well-settled” that “where an appropriation is 
made for a particular object, by implication it 
confers authority to incur expenses which are 
necessary or proper or incident to the proper 
execution of the object.”77 Thus, the GAO has 
developed what is termed the “necessary expense” 
doctrine to assist in interpreting whether, within 
reasonable limits, an agency’s desired actions are 
permissible. 

 The necessary expense doctrine has become 
essential in determining whether an agency has 
incurred proper expenditures. Although the 
GAO’s official position is that “the Comptroller 
General has never established a precise formula 
for determining the application of the necessary 
expense rule,”78 the GAO’s appropriation decisions 
provide considerable guidance for understanding 
how the necessary expense doctrine applies. 

 For example, the Department of Homeland 
Security asked the GAO to provide an advance 
opinion regarding the agency’s authority to use 
funds for a certain purpose. Customs and Border 
Protection, a component of the DHS, has em-
ployees assigned to border stations or portions 
within the United States, but who reside across 
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the border in Canada or Mexico.79 Although there 
was no policy regarding where such employees 
lived, in 2005 (as a consequence of the events 
of September 11, 2001), Customs issued a new 
requirement that employees’ primary residences 
be in the United States. Failure to comply with the 
requirement would result in disciplinary action, 
including possible removal from federal service.80 
Customs asked the GAO if agency appropriations 
were available to pay for the expenses that em-
ployees would incur by complying with the new 
requirement.

 Citing the necessary expense doctrine, the 
GAO indicated that it uses a three-part test to 
determine whether an appropriation is available 
for a particular expenditure: “(1) the expenditure 
must bear a logical relationship to the purpose 
of the appropriation sought to be charged;  
(2) the expenditure may not be prohibited by law; 
and (3) the expenditure must not be provided 
for by another appropriation.”81 In analyzing the 
issue, the GAO acknowledged that there was no 
law either providing for or prohibiting such ex-
penditure. The Comptroller General then turned 
to the “logical relationship” question and found 
that Customs articulated a reasonable rationale for 
its new policy. Given that Customs’ appropriation 
authorized expenditures “for necessary expenses 
for, among other things, the enforcement of laws 
relating to border security,” the GAO did not 
have any objection to Customs’ determining that 
its funds were available for such expenditures.82

 Interestingly, the GAO detailed why the Customs 
question was easily distinguishable from an earlier 
case where an agency was not permitted to use 
its funds despite a new requirement imposed on 
its employees.83 In 1979, the Merit Systems Pro-
tections Board, a federal agency responsible for 
the adjudication of certain appealable personnel 
actions within the federal service, established a 
new requirement that all appeals officers must 
be attorneys admitted to the bar. The MSPB 
established a “Bar Assistance Program” to assist 
the nonattorney appeals officers in defraying the 
cost of bar membership fees for one time.84 If 
the nonattorney appeals officers did not become 
bar-admitted attorneys, they would lose their 
jobs. In lieu of identifying the expenditure as a 
necessary expense having a logical relationship 

to the purpose of the appropriation, the GAO 
relied on a long line of decisions that require an 
employee to bear the costs of qualifying for the 
duties of the position.85

 Most GAO decisions regarding necessary ex-
penses focus on the first prong of the test: whether 
the expenditure bears a logical relationship to 
the purpose of the appropriation. The GAO 
makes these determinations on a case-by-case 
determination. What the GAO has found accept-
able for one agency it has found unacceptable for 
another.86 However, the GAO has also overruled 
prior decisions when the reasoning for them was 
no longer valid. For example, in 2004, the GAO 
issued a sweeping decision to allow federal agen-
cies to purchase kitchen equipment, something 
that had been categorically prohibited previously, 
because the expectations of the modern workplace 
included such things as refrigerators, microwave 
ovens and other appliances.87 Thus, necessary 
expense analyses focus on the agency’s stated 
rationale, with particular emphasis on whether 
the use of the funds benefit the agency.88 

 Although uncommon, the GAO occasionally has 
the opportunity to consider whether the second 
prong of the necessary expense doctrine applies. 
For example, in 1994, Congress prohibited the 
use of appropriated funds to equip, operate, 
or maintain a golf course at a facility or instal-
lation of the DOD. Citing two federal statutes 
requiring that defense agencies participate in 
water conservation efforts and cooperate with 
state entities to resolve water resource issues in 
concert with conservation of endangered species, 
respectively, the DOD tried to argue that it could 
use appropriated funds through these programs 
to water a certain golf course. The GAO rejected 
this argument, relying on the plain meaning of 
the statute prohibiting the maintenance of a 
golf course, and found that this was a specific 
prohibition.89

 The third part of the test is whether the ex-
pense has been otherwise provided for under a 
more specific appropriation. If a more specific 
appropriation is available for the expenditure, the 
agency cannot justify the purchase as a necessary 
expense of the more general appropriation.90 
The GAO addressed this issue recently with the 
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District of Columbia. The D.C. courts asked if 
they could pay certain settlements based on a 
particular statute. Rejecting the request, GAO 
argued that the cited statute did not create a 
separate authority allowing the D.C. courts to pay 
for such settlements because Congress had ap-
propriated funds specifically for the D.C. courts’ 
payment of settlements and judgments incurred 
by the District government. Therefore, the D.C. 
courts had to use the specific appropriation, un-
less specifically allowed otherwise by law.91 This 
is even true where no funds remain in the more 
specific account.92

 Finally, when considering whether funds are 
available for a particular purpose, there are rare 
circumstances when two appropriations are avail-
able for the same purpose. One of the clearest 
examples occurred in 1989, when the Railroad 
Retirement Board determined that both its gen-
eral appropriations and a separate appropriation 
for its Office of Inspector General were available 
to pay performance awards to certain senior 
employees. The GAO concurred.93 However, the 
GAO required that once the agency selected its 
preferred appropriation, then that appropriation 
should be used from that time forward, unless 
statutory language changed the dual availability 
situation.94

 ■ time

 The “bona fide needs” statute, 31 U.S.C.A.  
§ 1502, restricts when appropriated funds may 
be expended. It provides that “[t]he balance of 
an appropriation or fund limited for obligation 
to a definite period is available only for payment 
of expenses properly incurred during the period 
of availability or to complete contracts properly 
made within that period of availability … [and] 
is not available for expenditure for a period be-
yond the period otherwise authorized by law.”95 
As explained in more detail below, a fiscal year 
appropriation may be obligated only to meet a 
legitimate, or bona fide, need arising in—or, in 
some cases, arising prior to, but continuing to 
exist in—the fiscal year for which the appropria-
tion was made. 

 (1) Obligations During the Availability Period—
Appropriations are categorized by duration as 
annual, multiple year, or no-year appropriations.96 

All appropriations are presumed annual and avail-
able only for a certain fiscal year unless otherwise 
specified.97 Multiple year appropriations include 
those with a definite time period greater than one 
fiscal year. For example, military construction 
typically involves five-year appropriations.98 Under 
the bona fide needs statute, all obligations pursu-
ant to annual and multiple year appropriations 
must fall within the stated availability period. In 
contrast, no-year appropriations have an indefi-
nite availability period and thus are not subject 
to that statute.99 To fall within the definition of 
an obligation, a firm and binding agreement 
for goods or services must exist.100 Thus, a draft 
contract, tentative agreement, contingent liabil-
ity, or order lacking specifics does not create an 
obligation until finalized.101 

 (2) Current, Expired, and Closed Accounts—The 
Department of the Treasury tracks and records 
appropriated funds using separate fund accounts. 
During an appropriation’s availability period, an 
associated account is categorized as “current,” 
meaning an agency may obligate funds against 
the account. If an agency does not obligate its 
appropriated funds within the availability period, 
the funds expire and the agency cannot make 
new obligations against the account.102 However, 
these “expired” accounts may still remain open 
for up to five years to accommodate payments 
or adjustments related to previous obligations.103 
After five years from expiration, the accounts are 
“closed” and no longer available for any payments 
or adjustments.104

 (3) Bona Fide Needs Rule—In addition to falling 
within the availability period, an obligation must 
relate to a bona fide need of that particular pe-
riod.105 This “bona fide needs” rule is grounded 
in 31 U.S.C.A. § 1502(a)’s language that funds 
may only be used for “payment of expenses prop-
erly incurred…[or for] contracts properly made.”106 
The term “properly” ensures that only legitimate 
needs of a period are fulfilled and prevents an 
agency from incurring obligations simply because 
the funds are available.107

 Determining whether there is a bona fide need 
depends largely upon the facts and circumstanc-
es.108 The considerations include the nature of 
the obligation and transaction, the contract and 
delivery timing, the normal rate of consumption, 
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historical inventory levels, production lead time, 
and the degree of governmental control.109

 (4) Continuing Needs—Agencies may face a 
situation where a need arises in one availability 
period, but the agency does not obligate funds to 
address the need. In such cases, there may be an 
unfulfilled and “continuing need” that extends 
into subsequent periods.110 These continuing 
needs are chargeable against subsequent periods 
without violating the bona fide needs rule.111 A 
need qualifies as a proper continuing need when 
(a) the need continues to exist in the subsequent 
period, (b) the agency possessed discretionary 
authority to make an obligation during the origi-
nal availability period, and (c) the agency did not 
make an obligation for the need in the original 
period. Examples of situations when agencies may 
make obligations after the end of an availability 
period include bid protests,112 terminations for 
default,113 terminations for convenience,114 and 
contract modifications.115

 (5) Current vs. Future Needs—Year-end spending 
by agencies commonly involves questions regard-
ing the bona fide needs rule. Although agencies 
are free to obligate funds through the last day 
of an availability period, these obligations may 
be subject to higher scrutiny since they must be 
for the current period, not a future period. The 
line between a current need and a future need 
can blur and the GAO gives agencies some flex-
ibility.116 

 (6) Supply Contracts—Although the bona fide 
needs rule restricts obligations only to those 
benefiting the current appropriation’s availabil-
ity period, the rule does not restrict an agency 
from replenishing inventory reserved for future 
use.117 To fall within this “inventory exception,” 
stock levels must be at reasonable and historical 
values.118 Reasonable levels may include increases 
over previous years if there is a need for the in-
creased levels.119

 Agencies generally charge supply purchases 
when the supplies become available for use (upon 
delivery), rather than when purchased. One ex-
ception to that general rule considers the time 
between the order and scheduled delivery. If an 
agency orders supplies in one availability period 
and delivery occurs in a subsequent period, the 

“normal lead time exception” enables the agency 
to charge the obligation to the first period as 
long as it schedules delivery within the normal 
lead time for those supplies.120 However, if the 
agency schedules delivery later than the normal 
lead time, the exception does not apply and the 
agency charges the supplies to the subsequent 
delivery period. 

 For example, the National Labor Relations 
Board subscribed to online databases, including 
Westlaw, and the subscription contracts ended on 
September 30, the last day of the fiscal year.121 The 
GAO concluded that renewing the subscription 
for another year using current year funds was 
proper because the NLRB had a bona fide need 
to have the subscriptions in place on October 
1 without any delay in delivery.122 However, the 
NLRB also renewed several subscription con-
tracts scheduled to end on October 31, 31 days 
into the subsequent fiscal year.123 With respect 
to those subscriptions, the GAO concluded that 
31 days was far longer than the normal lead time 
for activating new subscriptions and the NLRB 
should have used funds for the new year.124

 (7) Service Contracts—Procured services gener-
ally are chargeable at the time of performance.125 
In some cases, agencies may procure services 
where performance extends across availability 
periods. The type of service, either severable or 
nonseverable, will dictate which period’s funds 
the agency charges.126 

 Severable services are continuing or recurring 
in nature and “can be separated into components 
that independently meet a separate need of the 
Government.”127 For example, lawn mowing and 
clerical work are typically severable services. 
Severable services generally may not cross time 
periods and must be incrementally charged in 
the year they are performed128 unless otherwise 
authorized by statute.129 Two such statutes provide 
that military and civilian agencies, respectively, 
may contract for severable services crossing fiscal 
years and may fully fund the contracts using the 
earlier period’s appropriation so long as the total 
contract period does not exceed one year.130

 In contrast, nonseverable services are single 
undertakings that often involve the delivery of a 
specified end product.131 For example, a building 

 Briefing Papers © 2010 by Thomson Reuters



★   JUNE    BRIEFING PAPERS    2010   ★

10

construction contract typically involves a nonsever-
able service. Agencies fully charge nonseverable 
services in the period they award the contract, 
not when the performance occurs.132

 ■ amount

 The third aspect of congressional control over 
appropriated funds is termed “amount.” Thus, 
not only must federal funds must be used for a 
proper purpose and in a proper time, but agen-
cies must ensure that they have sufficient funds in 
the relevant account with no restrictions on the 
use of such funds to complete the determination 
of legal availability.

 Unlike in the case of personal bank accounts, 
Congress does not actually transfer funds from 
the Treasury to individual agencies. Rather, ac-
count numbers are established by the Depart-
ment of Treasury, and agencies draw on “budget 
authority” to fund their expenditures.133 This 
authority is shaped, in part, by the nature of the 
appropriation amount, which is how Congress 
seeks to control how much an agency spends in 
a given fiscal year. 

 The basic amount restriction134 prohibits an agency 
from “mak[ing] or authoriz[ing] an expenditure 
or obligation exceeding an amount available in 
an appropriation or fund for the expenditure or 
obligation.”135 An agency triggers this statute when 
it depletes all the available funds in a given account, 
the amount in an earmark, or the amount that is 
otherwise available except for some restriction as 
written in the appropriations act. 

 As discussed above, agencies do not receive 
the full amounts available in the appropriations 
act on the first day of the period of availability. 
Rather, Congress and the OMB control how much 
money is available to an agency through a system 
of apportionments and allocations.136 The viola-
tion of one of these administrative divisions may, 
in turn, create a violation of yet other statutory 
restrictions and result in an amount violation.137 
Failure to abide by amount restrictions may result 
in a reportable Antideficiency Act violation, as 
discussed in the next section of the Paper

 Although Congress used to appropriate funds 
with a high level of specificity, the dramatic 

growth of the Federal Government over the past 
230 years has resulted in broader, more general 
appropriations language and more numerous 
appropriation accounts to cover the variety of 
efforts that Government must undertake to 
keep the country running. For example, in FY 
1905, the Department of Justice received $3,000 
specifically for stationery. By comparison, in FY 
2008, Congress appropriated $97,832,000 for 
“expenses necessary for the administration of 
the Department of Justice,” but there are a host 
of other divisions within the DOJ that received 
specific appropriations.138

 With respect to amount, congressional ap-
propriations may be divided into two broad 
categories: lump-sum or line-item. Lump-sum 
appropriations are generally significant dollar 
amounts to cover broad agency operations and 
programs. For example, in FY 2008, Congress ap-
propriated $ 22,693,617,000 “[f]or expenses, not 
otherwise provided for, necessary for the opera-
tion and maintenance of activities and agencies 
of the Department of Defense (other than the 
military departments), as authorized by law.”139 
In some instances, appropriations language will 
include seemingly narrower categories of autho-
rized purposes, such as that for FY 2008 in the 
Military Personnel, Navy account:140

 For pay, allowances, individual clothing, subsis-
tence, interest on deposits, gratuities, permanent 
change of station travel (including all expenses 
thereof for organizational movements), and 
expenses of temporary duty travel between per-
manent duty stations, for members of the Navy 
on active duty (except members of the Reserve 
provided for elsewhere), midshipmen, and avia-
tion cadets; for members of the Reserve Officers’ 
Training Corps; and for payments pursuant to 
section 156 of Public Law 97-377, as amended (42 
U.S.C. 402 note), and to the Department of De-
fense Military Retirement Fund, $23,318,476,000.

Such appropriations nevertheless are termed 
“lump sum” because of the broad application of 
these types of expenditures.

 By contrast, line-item appropriations fund a 
specific program or purpose. In FY 2010, Congress 
appropriated $11,880,000 to the Department of 
Agriculture specifically “for the Native American 
Institutions Endowment Fund.”141 Similarly, the 
Department of Energy received $243,823,000 for 
the “necessary expenses for Strategic Petroleum 

 Briefing Papers © 2010 by Thomson Reuters



★   JUNE    BRIEFING PAPERS    2010    ★

11

Reserve facility development and operations and 
program management activities.”142

	 A quantity of a lump-sum appropriation 
designated for a specific purpose is called an 
“earmark.”143 Often confused with a line item,144 
earmarks frequently are used to subdivide larger 
amounts of appropriations for clearly identifiable 
projects. Consider, for example, this appropria-
tion language:145

For expenses, not otherwise provided for, nec-
essary for the operation and maintenance of 
activities and agencies of the Department of 
Defense (other than the military departments), 
as authorized by law, $28,115,793,000: Provided, 
That not more than $50,000,000 may be used 
for the Combatant Commander Initiative Fund 
authorized under section 166a of title 10, United 
States Code….

In that example, no more than $50 million is 
said to be earmarked for the Combatant Com-
mander Initiative Fund. There are hundreds of 
examples of such earmarks throughout the ap-
propriations acts.

 Earmarking is not the only language to affect the 
amount that an agency receives. Congress will use 
language such as “none of the funds appropriated” 
or “no more than” or “at least.” These cues shape 
the amounts that are available for the purposes de-
scribed in the appropriations provision.146 Failure 
to follow such instructions may create violations of 
the purpose statute, as discussed above.147 However, 
where the purpose is otherwise authorized, but the 
amount has been exceeded or the obligation is cre-
ated in advance of the appropriation, then the agency 
potentially has violated the amount restrictions. 

antideficiency act

 Congress passed the Antideficiency Act to 
prevent executive agencies from engaging in 
a variety of fiscal malfeasance, including, for 
example, obligating funds in advance of appro-
priations, comingling funds, and using funds for 
purposes other than those for which they were 
appropriated—so-called “coercive deficiencies” 
that often required Congress to enact supple-
mental appropriations.148 

	 The first iteration of the Antideficiency Act 
was passed during the 19th century due to the 

increasing frustration of Congress with the failure 
of Executive Branch agencies to stay within the 
budgets allocated to them. The original version, 
enacted in 1870, made it unlawful for any depart-
ment of the Government to expend in any one 
fiscal year any sum in excess of appropriations 
made by Congress for that fiscal year.149

 Congress’s concern was not limited simply to 
agency overobligations and overexpenditures for 
authorized purposes. Rather, Congress also sought 
to prevent agencies from using appropriated 
funds for unauthorized purposes. In response 
to continuing overobligations and overexpendi-
tures, Congress amended the law in 1905, add-
ing criminal penalties for violating the Act.150 
Congress amended the Act yet again in 1906, 
further tightening controls on apportionments.151 
Although the legislative debate focused largely 
upon the problem of overall deficiencies, several 
committee members and other representatives 
emphasized the need to prevent Executive Branch 
departments from taking funds authorized for 
one purpose and using them for another, not-
ing that such abuses were a significant cause of 
deficiencies.152

 ■ antideficiency act Basics

 The Antideficiency Act currently is codified at 
31 U.S.C.A. §§ 1341–42, 1350–51, and 1511–19, 
statutory provisions which, together, prohibit any 
Government officer or employee from (a) obli-
gating, expending, or authorizing an obligation 
or expenditure of funds in excess of the amount 
available in an appropriation, an apportionment, 
or a formal subdivision of funds,153 (b) incurring 
an obligation, or “involv[ing]” the Government 
“in a contract for the payment of money” in 
advance of an appropriation, unless otherwise 
authorized by law,154 and (c) accepting voluntary 
services, except for certain emergencies and as 
otherwise authorized by law.155 

 As noted above, formal subdivisions of appro-
priations are made by Executive Branch depart-
ments and agencies and ordinarily are referred to 
as apportionments, allocations, and allotments.156 
Informal subdivisions of appropriations are known 
as allowances and are made by agencies at lower 
levels. Allowances do not create an absolute limi-
tation on obligational authority. In other words, 
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because allowances are not formal subdivisions of 
funds, an Antideficiency Act violation does not 
necessarily result if an allowance is exceeded.157

 Accordingly, the Antideficiency Act effectively 
imposes fiscal controls at three levels: (1) the ap-
propriations level, (2) the apportionment level, 
and (3) the formal subdivision level. The fiscal 
controls at the appropriations level are based 
upon 31 U.S.C.A. § 1341(a)(1)(A) and (B), while 
the controls at the latter two levels are derived 
from 31 U.S.C.A. § 1517(a). If a Government 
employee violates any of those fiscal controls, 
the employee violates the Act and is subject to 
criminal and administrative penalties.158

 In sum, the Antideficiency Act serves to en-
force the purpose, time, and amount restrictions 
discussed in the above sections of this Paper, and 
“extends to all provisions of law that implicate 
the availability of agency appropriations.”159 Thus, 
“[d]etermining what amount, if any, is available 
for a particular obligation or expenditure, begins 
with examining the language in the agency’s 
appropriations act, but it does not end there: 
agencies must consider the effect of all laws that 
address the availability of appropriations for that 
expenditure.”160 In other words, if there is a statu-
tory restriction on available appropriations for a 
program, either in the relevant appropriations act 
or in a separate statute, the agency is not free to 
increase funding for that program beyond that 
limit.161

 For example, the GAO recently concluded 
that the Election Assistance Commission violated 
the purpose statute, 31 U.S.C.A. § 1301(a), 
when the EAC obligated certain grant pay-
ments for a purpose other than that specified 
in the appropriation.162 The EAC attempted to 
justify its use of the funds in question based 
upon language in a conference report and 
the apportionment made by the OMB.163 The 
GAO explained that, “to determine the pur-
pose of an appropriation, the starting point 
is the plain meaning of the statute” and “[i]f 
the statutory language provides an unambigu-
ous expression of the intent of Congress, then  
the inquiry ends there.”164 In the EAC’s case, 
“[b]ecause the appropriation at issue…was 
available only for requirements payments, not 
for poll worker and mock election grants, EAC 

violated 31 U.S.C.A. § 1301(a) when it obligated 
funds from the appropriation for purposes 
other than requirements payments.”165 Although 
the EAC maintained it reasonably relied upon 
OMB’s apportionment, the GAO concluded 
“that an agency violates the law if it obligates 
funds without proper budget authority to do so 
even if it genuinely acts in reliance on OMB ap-
portionment.”166 In that regard, the GAO noted 
that the OMB itself “advises agencies not to use 
its apportionment of funds to determine the 
legality of using funds for a given purpose.”167

 On the other hand, “[n]ot every violation 
of 31 U.S.C. § 1301(a) also constitutes a vio-
lation of the Antideficiency Act.”168 In other 
words, “[e]ven though an expenditure may 
have been charged to an improper source, 
the Antideficiency Act’s prohibition against 
incurring obligations in excess or in advance 
of available appropriations is not also violated 
unless no other funds were available for that 
expenditure.”169 But, where no other funds 
were authorized to be used for the purpose 
in question (or where those authorized 
were already obligated), both 31 U.S.C.A.  
§ 1301(a) and § 1341(a) have been violated.170 
The GAO also “would consider an Antidefi-
ciency Act violation to have occurred where an 
expenditure was improperly charged and the 
appropriate fund source, although available 
at the time, was subsequently obligated, mak-
ing readjustment of accounts impossible.”171

 Thus, Government officials can “correct” a 
purpose statute violation if all three of the fol-
lowing conditions are met: (1) proper funds (i.e., 
the proper appropriation, the proper year, and 
the proper amount) were available at the time 
of the erroneous obligation; (2) proper funds 
were available at the time of correction for the 
agency to correct the erroneous obligation; and 
(3) proper funds were available continuously 
from the time of the erroneous obligation to 
the time of correction.172 Similarly, although 
a time violation (e.g., a violation of the bona 
fide needs rule) also may result in a violation of 
31 U.S.C.A. § 1341 or § 1517, such a violation 
is correctable under the same conditions. In 
contrast, there is no way to correct an amount 
violation.
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 ■ antideficiency act applications

 The Antideficiency Act presents more than 
just theoretical issues for contractors, and makes 
frequent appearances in court decisions. First, 
the Government may argue that a contract is 
null and void if the contractor knew, or should 
have known, of a specific funding prohibition.173 
Similarly, where an alleged implied-in-fact con-
tract likely would result in an Antideficiency Act 
violation, the U.S. Supreme Court has held that 
a Contracting Officer is presumed not to have 
made such a contract.174 For example, in Hercules, 
Inc. v. United States, a contractor argued “that the 
context in which the Government compelled it 
to manufacture Agent Orange constitute[d] an 
implied-in-fact agreement by the Government 
to indemnify for losses to third parties.”175 The 
Supreme Court, however, rejected the contrac-
tor’s position, concluding instead as follows:176

 There is…reason to think that a contracting 
officer would not agree to the open-ended indem-
nification alleged here. The Anti-Deficiency Act 
bars a federal employee or agency from entering 
into a contract for future payment of money in 
advance of, or in excess of, an existing appropria-
tion. Ordinarily no federal appropriation covers 
contractors’ payments to third-party tort claim-
ants in these circumstances, and the Comptroller 
General has repeatedly ruled that Government 
procurement agencies may not enter into the 
type of open-ended indemnity for third-party li-
ability that petitioner…claims to have implicitly 
received under the Agent Orange contracts. We 
view the Anti-Deficiency Act, and the contracting 
officer’s presumed knowledge of its prohibition, 
as strong evidence that the officer would not have 
provided, in fact, the contractual indemnifica-
tion…claim[ed]. 

 Second, even where both the contractor and 
Contracting Officer are unaware of a specific 
funding prohibition, a contract cannot exist if it 
would necessitate a violation of the Antideficiency 
Act.177 In Sam Gray Enterprises v. United States, for 
example, a contractor sought damages for the 
Government’s alleged breach of a lease agreement 
for housing. The Court of Federal Claims held 
there was no contract, primarily for lack of con-
tracting authority. The Federal Circuit affirmed, 
explaining that “[n]o appropriation was shown to 
have been made that could cover five years worth 
of rental housing on any basis, whether as a lease 
or a guarantee.”178 Accordingly, “[w]ithout such 
an appropriation, there can be no contracting 

authority for anyone, even a contracting officer, 
to bind the government to any contract extend-
ing beyond the fiscal year in which any contract 
was entered into.”179 Consistent with the general 
rule that the Government is not bound by the 
acts of its agents beyond the scope of their actual 
authority, the fact that the contractor “may have 
believed that authority existed is irrelevant.”180 
Because the contractor could not demonstrate 
the existence of a multi-year or no-year appropria-
tion, “there [could] be no contracting authority, 
regardless of the position of the representatives 
of the government.”181 

	 More recently, in Rick’s Mushroom Service, Inc. 
v. United States, the Federal Circuit held that, 
“[b]ecause the contracting officer would have 
no authority under the [Antideficiency Act] to 
enter into an indemnity agreement without an 
appropriation, [the court could] not find an 
implied-in-fact warranty by the government to 
indemnify [the contractor] for its litigation costs 
in defending against third party claims.”182 

 On the other hand, the Federal Circuit con-
cluded, in Massachusetts Bay Transportation Author-
ity v. United States, that “[n]o authority supports 
the theory that the government is not liable for 
breach of its contractual undertakings.”183 In that 
case, the Federal Circuit reversed the trial court’s 
holding “that the federal government could not 
be liable for design errors because of the Anti-
Deficiency Act.”184 

 The problem for contractors, however, is that, 
while the Government may raise the Antideficiency 
Act in defense of contract suits—i.e., to argue 
that a contract was unauthorized—contractors 
may not have standing to sue the Government 
based upon violations of the Act.185 

conclusion

 While a detailed understanding of fiscal law 
is virtually essential for Federal Government 
counsel, Contracting Officers, and other agency 
officials whose duties involve managing Govern-
ment contracts, anyone who advises a Govern-
ment contractor—or who is responsible for the 
performance of a Government contract—must 
have more than a passing familiarity with fiscal 
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law as well. Government attorneys and contract-
ing officials must be ever vigilant for potential 
Antideficiency Act violations that not only risk 
their careers, but also the ire of the relevant in-
spector general or even Congress. The contractor, 
on the other hand, faces a business partner (i.e., 
the sovereign) that, even in its commercial capac-

 4. Better safe, than sorry—do not hesitate to 
ask a Government official for the source of the 
official’s contracting or budgetary authority if 
you have a legitimate concern.

 5. When examining a fiscal law question, be 
sure to consider the full range of possible legal 
sources that may govern the answer, including, 
but not limited to, an agency’s authorizing legis-
lation, appropriation statutes, legislative history, 
GAO decisions, and court cases. A reliable start-
ing point for research is the GAO’s principles of 
federal appropriations law, commonly referred 
to as the GAO Redbook, available at http://www.
gao.gov and on Westlaw.

 6. Federal funding may be unavailable—and 
thus not authorized to be spent—because Congress 
has placed a purpose, time, or amount restric-
tion on the funds; always be cognizant of such 
restrictions and understand their parameters. 

 7. Beware of fiscal law problems, particularly 
with agreements that are not standard procure-
ment contracts.

ity, is bound only by agents with actual authority 
to enter agreements and to spend Government 
funds, properly appropriated and allocated. 
Accordingly, contractors must remain acutely 
aware of how their Government procurement 
contracts—and, more particularly, other, less 
formal agreements—are authorized and funded. 

   These Guidelines are intended to assist you in 
providing advice regarding, and litigating contract 
claims involving, fiscal law. They are not, however, 
a substitute for professional representation in 
any specific situation.

 1. Understand the appropriations process, 
including the differences between authoriza-
tions, appropriations, and the process by which 
budget authority flows down to Executive Branch 
agencies.

 2. Keep in mind that a Government agency 
may almost never be estopped from denying the 
authority of its agents, particularly when public 
funds are involved; rather, a Government official 
must possess actual authority to contract in order 
to enter a binding agreement with a private party.

 3. Remember that the authority of a Gov-
ernment official to enter into a contract may 
be restricted by fiscal law, even if that official 
otherwise possesses the necessary contracting 
authority in a general sense (i.e., the official has 
a contracting warrant).
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	 16/	 Heniff Jr., Overview of the Authorization-
Appropriations Process 2 (Congressional 
Research Service June 17, 2008), avail-
able at http://www.senate.gov/reference/
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	 34/	 See GAO, 1 Principles of Federal Appropria-
tions Law 2-17 to 2-20 (3d ed. Jan. 2004)  
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Kingston, Chairman, Subcomm. on Legis-
lative Branch, Comm. on Appropriations, 
House of Representatives, Comp. Gen. 
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Nonseverable Servs. Contract, Comp. 
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