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Chapter 1

Sidley Austin LLP

A Comparative Review of
Emergency Arbitrator
Provisions: Opportunities
and Risks

Introduction

International arbitration is rapidly becoming the premiere method

for the resolution of international business disputes.  Until

recently, however, international arbitration has been ill-equipped

to deal with pre-arbitral interim relief.  Parties often need some

form of interim relief or protective measures at the very beginning

of a dispute, before an arbitral tribunal can be constituted, and

where the only option is thus to resort to a competent state court.

As set out below, however, there are circumstances where a party

may be unwilling or unable to seek interim relief from judicial

authorities.  While arbitration is often touted as a rapid and

efficient method of dispute resolution, the constitution of an

arbitral tribunal can often take weeks, if not months, especially

where a party is uncooperative or challenges an arbitrator

appointment.  In the meantime, a party may engage in obstruction

or even the deliberate dissipation of assets to essentially render

itself “judgment-proof”.1

Recently, the major arbitral institutions have attempted to fill this

void by adopting new procedures which provide for the

appointment of emergency arbitrators with the power to issue

interim measures before an arbitral tribunal has been constituted.

While the rules of a number of arbitral institutions now contain

provisions allowing for the appointment of an emergency arbitrator

(see below), we will focus in this chapter on the solutions adopted

in the revised rules of the ICC (2012), SCC (2010) and Swiss

Chambers of Commerce (2012).

As will be discussed, one of the major challenges facing the

emergency arbitrator provisions is the degree of uncertainty

concerning the enforceability of emergency arbitrators’ decisions.

Going the emergency arbitrator route first should not preclude a

party from subsequently approaching a competent judicial authority

if a respondent fails to comply with an emergency arbitrator’s order.

In fact, where the parties have contractually agreed to institutional

arbitration rules containing emergency arbitrator provisions, the

emergency arbitrator’s order could be of assistance in obtaining

subsequent interim relief from a court.

Since irreparable injury is the touchstone for most requests for

interim relief, we also discuss the speed at which a party may obtain

emergency relief under the revised ICC, SCC and Swiss Rules.  The

Swiss Rules have a unique advantage in that they provide for the

possibility of ex parte applications for emergency interim relief.

This may allow for the most expeditious decision from an

emergency arbitrator, and at least preserve the status quo while the

respondent is subsequently provided an opportunity to respond to

the application.

Interim Relief

An “interim”, “conservatory”, or “provisional” measure is typically

aimed at safeguarding the rights of parties to a dispute pending its

final resolution.2 It is by its very nature a temporary protection,

granted until final protection is awarded.  Applications for interim

measures often involve requests for injunctions to preserve the

status quo or prevent the disappearance of assets, or the

preservation of property or evidence.3

Arbitral tribunals generally have the power to grant interim relief,

and institutional rules typically include provisions setting out the

scope of the tribunal’s powers in this respect.4 Those same rules

also typically recognise the right of a party to apply to a competent

judicial authority for interim measures, which is not deemed

incompatible with or a waiver of the arbitration agreement.5 Of

course, an arbitral tribunal may only exercise its powers to grant

interim relief once it has been constituted, and in the case of ICC

arbitration, only once the arbitration file has been transmitted.  Until

recently, therefore, parties embarking on an arbitration proceeding

and requiring urgent relief have either been forced to apply to a

competent judicial authority or to wait it out until the arbitral

tribunal has been constituted.

For some parties, this may be unsatisfactory on a number of levels.

A party who has chosen to deal with a dispute through arbitration

may be loathe to refer to a forum which it elected to avoid.  Indeed,

parties may be unwilling to apply to state courts for provisional

measures for many of the same reasons they chose international

arbitration for the resolution of their disputes in the first place.

These include, among others: (a) a party’s desire for the perceived

neutrality of an arbitral tribunal; (b) a party’s intention to have its

dispute resolved in a confidential forum, and not in public court

proceedings; (c) an unwillingness to go before the judicial

authorities in the respondent’s jurisdiction; (d) an inability to obtain

certain types of interim relief in certain jurisdictions; or (e) a

preference for an arbitral tribunal with special expertise to

adjudicate disputes as opposed to generalist state courts.6

Moreover, in some cases, applying to a state court may not be a

viable option at all, where for instance, the parties have deliberately

excluded recourse to state court jurisdiction.

Modern Emergency Arbitrator Provisions

To fill this vacuum, a growing number of arbitral institutions have

adopted emergency arbitrator provisions.  The precursor for these

modern rules was the ICC Pre-Arbitral Referee Procedure,

implemented in 1990.  Unlike the wave of new emergency

arbitrator rules, the ICC Pre-Arbitral Referee rules were not

Tanya Landon
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included in the main body of the ICC Rules and thus required the

parties to opt-in.  Commentators suggest that it is for this reason,

and because the procedure was relatively unknown, even to

experienced arbitration practitioners, that this mechanism has been

used so sparingly – reportedly only in 12 cases between 1990 and

2012.7

Modern emergency arbitrator rules have taken a different approach,

and have been incorporated directly into the body of institutional

arbitration rules, often with specific opt-out procedures.  With a

recent wave of revision of institutional rules, the trend has

decisively been reversed, with most major institutional rules now

containing emergency arbitrator provisions, including:

2012 Rules of Arbitration of the International Chamber of

Commerce (“ICC Rules”) – Article 29 and Appendix V.

2010 Arbitration Rules of the Arbitration Institute of the

Stockholm Chamber of Commerce (“SCC Rules”) – Article

32 and Appendix II.

2012 Swiss Rules of International Arbitration (“Swiss

Rules”) – Article 43.

2009 Rules on International Dispute Resolution Procedures

of the ICDR (“ICDR Rules”) – Article 37.

2010 Arbitration Rules of the Nederlands Arbitrage Instituut

(“NAI Rules”) – Section Four A (Articles 42a-42o).

2010 Rules of the Singapore International Arbitration Centre

(“SIAC Rules”) – Rule 26 and Schedule 1.

2007 CPR Rules for Non-Administered Arbitration (“CPR

Rules”) – Rule 14.

2011 Rules of the Australian Center for International

Commercial Arbitration (“ACICA Rules”) – Article 28.

1996 Draft Emergency Relief Rules of WIPO.

A notable exception is the 1998 LCIA Rules, which do not contain

special emergency arbitrator procedures; although Article 9 does

provide for “expedited formation” of the arbitral tribunal in cases

of “exceptional urgency”.  An application for the expedited

formation of the tribunal, combined with an Article 25 application

for interim measures might, therefore, go some way towards

parties obtaining emergency relief within the context of their LCIA

arbitration.  Expedited formation of an LCIA tribunal may only

take place, however, on or after the commencement of the

arbitration, which may delay the process since the claimant will

have had to prepare and file its Request for Arbitration.  Further,

Article 9 does not contain a time limit within which such expedited

formation of the tribunal should be completed.  A revised version

of the LCIA Rules are reportedly due to come into force during the

course of 2013.  While discussions on the revisions are apparently

still open, as of this date it appears that the LCIA is not likely to

adopt a full-blown emergency arbitrator procedure on the basis that

the Article 9 mechanism functions reasonably well, and that it may

be preferable to appoint a final arbitral tribunal more expeditiously

than to appoint a temporary emergency arbitrator, with uncertain

status.

Parties and arbitration practitioners now have available to them a

wide variety of institutional arbitration rules offering mechanisms

for pre-arbitral interim relief.  Whether they will embrace these new

procedures and, perhaps more importantly, whether these

mechanisms will meet the needs of international businesses,

remains to be seen.  Given that most of these rules have only been

developed during the last few years, there is little experience as to

how they will be used in practice.  In light of the uncertainties

regarding the enforcement of emergency arbitrator decisions, the

incentive to use these provisions may be limited to cases where the

applicant believes that the respondent will comply voluntarily with

an emergency arbitrator’s decision, or where court-ordered interim

relief is not considered a viable option.

In the following section, we will describe the salient features and

issues which emerge from the emergency arbitrator procedures

adopted in three commonly-used sets of institutional rules: the ICC

Rules; SCC Rules; and Swiss Rules.

Emergency Arbitrator Rules – Practice and
Procedure

There are a great deal of similarities in the emergency arbitrator

rules adopted by the ICC, SCC and Swiss Chambers, albeit with

some important differences, including with respect to the form of

the emergency arbitrator’s decision, which may have an impact on

enforcement.  The Swiss Rules also offer the unique possibility for

a party, in exceptional circumstances, to obtain emergency relief on

an ex parte basis.

Applicability

The revised ICC Rules make a clean break from the opt-in nature of

the ICC Pre-Arbitral Referee Procedure, providing instead for the

automatic application of the new emergency arbitrator provisions,

but the possibility to opt-out (Article 29(6)(b)).8 While the ICC

Rules apply generally to all arbitrations commenced after 1 January

2012, the emergency arbitrator rules are only applicable to

arbitration agreements agreed upon after entry into force of the

revised rules, i.e., 1 January 2012 (Article 29(6)(a)).

The revised SCC Rules have similarly provided that their new

emergency arbitrator rules will apply automatically unless the

parties have specifically agreed to opt-out.  This approach becomes

more controversial, however, when combined with the decision by

the SCC to make the revised SCC Rules, including the emergency

arbitrator provisions, applicable to all SCC arbitrations commenced

after 1 January 2010, regardless of when the arbitration agreement

was signed.  This means that parties agreeing to SCC arbitration are

considered to have given their implied consent to emergency

arbitrator provisions even though, at the time of entering into the

contract, those parties may not have reasonably anticipated that this

kind of procedure could be available.  For one of the members of

the SCC committee responsible for drafting the new emergency

arbitrator rules, this retroactive application to arbitration

agreements entered into prior to the existence of the new rules may

“test the limits of consent”.9

The Swiss Rules follow a similar approach as that taken in the SCC

Rules.  The emergency relief proceedings set out at Article 43 apply

automatically to all arbitral proceedings commenced on or after the

revised rules came into effect, i.e., 1 June 2012,10 unless the parties

choose to opt-out.

In addition, the ICC Rules limit the applicability of the emergency

arbitrator provisions to signatories of the arbitration agreement or

their successors (Article 29(5)).11 Similar explicit language is

lacking in the SCC Rules and Swiss Rules, although both specify

that emergency arbitrators should not be appointed where there is a

lack of jurisdiction to arbitrate under the respective rules (Appendix

II, Article 4(2) SCC Rules; Article 43(2)(a) Swiss Rules).  These

provisions could be invoked against a party attempting to bring an

application for emergency interim measures against a non-signatory

to the arbitration agreement.

A truly pre-arbitral solution

The ICC Rules, SCC Rules and Swiss Rules all allow a party to

make an application for the appointment of an emergency arbitrator

before the arbitration has been commenced and an arbitral tribunal

2
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constituted.12 If, however, a Request for Arbitration (“Request”) or

Notice of Arbitration (“Notice”) has not yet been filed at the time of

the application, the rules all provide a limited time period within

which the claimant must submit its Notice or Request.  The ICC and

Swiss Chambers both set a 10-day deadline from receipt of the

application; although such time limit can be extended by the

emergency arbitrator and court, respectively, where warranted

(Appendix V, Article 1(6) ICC Rules; Article 43(3) Swiss Rules).

The approach taken by the SCC is slightly different: an emergency

decision by an emergency arbitrator ceases to be binding on the

parties if an arbitration is not commenced within 30 days from the

date of the emergency decision (Appendix II, Article 9(4)(iii) SCC

Rules).

The requirement for officially commencing the arbitration by the

submission of a Request or Notice within a relatively short time of

the application for emergency measures constitutes a procedural

safeguard for respondents.13 Indeed, applicants may seek

emergency measures in order to put pressure on the opposing side

and obtain leverage in a dispute.  Having to follow through with a

proper Request or Notice should have the effect of protecting

respondents from frivolous applications by parties who are

uncertain about commencing an arbitration.

Concurrent jurisdiction of emergency arbitrators and
competent state courts

The revised arbitration rules maintain the concurrent jurisdiction of

the arbitral tribunal, including emergency arbitrators, and

competent state courts to grant interim measures (Article 29(7) ICC

Rules; Article 32(5) SCC Rules; Article 26(5) Swiss Rules).14

The ICC Rules go a step further and allow, “in appropriate

circumstances”, a party to seek interim measures from a judicial

authority even after an application for the appointment of an

emergency arbitrator is made.  How “appropriate circumstances”

will be interpreted by judicial authorities remains to be seen.

Notification to respondent (ex parte applications)

Almost all emergency arbitrator provisions treat notification of the

application to the respondent seriously.  The norm is to provide for

prompt notification to the respondent, especially since an

application for emergency relief may come as a surprise to the

respondent not yet served with a Notice or Request.  Given the

accelerated time-frame for resolving applications for emergency

relief (more on this below), respondents must be notified as soon

as possible so that they may be in a position to prepare and present

their case.  Under the ICC Rules, the Secretariat shall notify the

parties “once the emergency arbitrator has been appointed”

(Appendix V, Article 2(3)).  The SCC Rules require even earlier

notification to the respondent, i.e., as soon as the application for

the appointment of an emergency arbitrator has been received, and

thus even before the appointment is completed (Appendix II,

Article 3).

The notable exception to this general rule are the revised Swiss

Rules, which in theory allow for ex parte applications, and where

the emergency relief provision, Article 43, includes no notification

requirement.  Instead, Article 43(1) refers generally to the provision

on interim measures of protection, Article 26, which allows an

arbitral tribunal “in exceptional circumstances”, to rule on a request

for interim measures “by way of a preliminary order before the

request has been communicated to any other party” (Article 26(3)).

Communication must be made at the latest with the preliminary

order, and the other parties must be immediately granted an

opportunity to be heard (id.).  Thus the respondent’s right to be

heard (Article 43(6)) is maintained, albeit after the issuance of the

preliminary order.  We can only assume that arbitral tribunals and

emergency arbitrators alike will be reluctant to grant interim

measures on an ex parte basis, and that they will do so in only truly

exceptional cases.  In appropriate cases, however, the possibility to

grant emergency measures on an ex parte basis may meet even the

most urgent need for interim relief, while still allowing the

respondent an opportunity to subsequently present its case, and in

the meantime preserving the status quo.

Appointment of and challenges to emergency arbitrators

The ICC, SCC and Swiss Chambers have all agreed that, in the

interest of speed and efficiency, the appointment of an emergency

arbitrator is best left in the hands of the respective institution, and not

the parties.  The three institutions, however, have differing views on

the speed at which emergency arbitrators should be appointed.  At

least on the face of the rules, the SCC wins the race, since the Board

is requested to seek to appoint an emergency arbitrator within 24

hours of receipt of the emergency arbitrator application (Appendix II,

Article 4(1)).  Given this extremely tight time-frame, the language,

“will seek to appoint”, appears to offer some much-needed flexibility

in cases where it is not possible to appoint a suitable emergency

arbitrator within 24 hours.15 Indeed, from a practical perspective, it

may be difficult for prospective emergency arbitrators working in

large law firms to complete conflict check procedures and thus

confirm their independence to act this quickly.

Under the ICC Rules, emergency arbitrators are appointed by the

President of the Court “within as short a time as possible” and

“normally within two days” from the Secretariat’s receipt of the

application (Appendix V, Article 2(1)).  The revised Swiss Rules

are even more flexible, stating that the Court shall appoint a sole

emergency arbitrator “as soon as possible after receipt of the

Application” (Article 43(2)).  Given the speed required in the

appointment process, arbitral institutions should consider

developing a permanent roster of appropriate emergency arbitrator

candidates who are generally willing and available to take on such

appointments and can indicate periods of availability for such

assignments.

All three sets of rules require that emergency arbitrators be

impartial and independent of the parties, barring which they may be

challenged by a party (Appendix V, Articles 2(4), 3 ICC Rules;

Appendix II, Article 4(3) SCC Rules; Article 43(4) Swiss Rules).

Once again, the SCC Rules require parties intending to challenge an

emergency arbitrator to act quickly – 24 hours from knowledge of

the circumstances giving rise to the challenge.  The ICC and Swiss

Rules impose a three-day time limit for challenges.

Procedure

The ICC, SCC and Swiss Rules all grant substantial discretion to

the emergency arbitrator to organise the procedure in a manner

considered “appropriate”, taking into account the inherent urgency

of the application (Appendix V, Article 5(2) ICC Rules; Article 19

and Appendix II, Article 7 SCC Rules; Article 43(6) Swiss Rules).

The rules also emphasise parties’ due process rights, including the

right to an impartial emergency arbitrator and the right to a

reasonable opportunity to be heard.

Unique among these three rules, the ICC Rules specify that the

emergency arbitrator shall establish a procedural timetable for the

emergency arbitrator proceedings, “within as short a time as

possible, normally within two days from the transmission of the file

3
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to the emergency arbitrator” (Appendix V, Article 5(1) ICC Rules).

Given the urgency at the heart of emergency relief, emergency

arbitrator proceedings must be handled expeditiously, and the rules

call for relatively short time limits for the issuance of a decision.

The SCC has set an ambitious goal of a decision within five days

from referral of the application to the emergency arbitrator, albeit

with the possibility for extensions (Appendix II, Article 8(1)).

While this very short deadline may go some way to address the

need for truly urgent relief, in practice it may prove difficult to

provide notice to the respondent and ensure the parties are afforded

an adequate opportunity to present their case within such a tight

schedule.  It remains to be seen whether requests for extensions

become the norm or the exception.

Under both the ICC and Swiss Rules, the decision should be made

within 15 days from the date the file is transmitted to the

emergency arbitrator (Appendix V, Article 6(4) ICC Rules; Article

43(7) Swiss Rules).  This time limit can be extended by the

institution in appropriate circumstances.  While an extension may

be necessary, for example, to ensure the parties have an

opportunity to present their case, extensions may dilute the utility

of the proceedings and in some urgent circumstances the resulting

decision might be too little too late.  Moreover, even if the

emergency arbitrator renders a decision within 15 days, this may

still be too late for a party to prevent the dissipation of an asset or

preserve the status quo.  Judicious use of the ex parte application

under the Swiss Rules could, in theory, allow an applicant to obtain

faster initial emergency relief than under other institutional rules,

while subsequently providing the emergency arbitrator time to hear

the respondent on the interim measures and either maintain or lift

them.

Types of emergency measures and required standard

The three sets of rules under consideration grant the emergency

arbitrator broad discretion to order urgent interim relief, without

specifying or limiting the type of relief which can be sought, or the

requirements which parties must meet to show entitlement to relief.

Under the ICC Rules, the emergency arbitrator provisions are

available when a party “needs urgent interim or conservatory

measures that cannot await the constitution of an arbitral tribunal”

(Article 29(1)).  It is the emergency arbitrator who determines in his

or her order whether the requirement for admissibility set out in

Article 29(1) – urgency – is met (Appendix V, Article 6(2)). 

Under the SCC Rules (Appendix II, Article 1(2)), the emergency

arbitrator is granted the powers set out in Articles 32(1)-(3) of the

Rules on interim measures, i.e., to “grant any interim measures it

deems appropriate”, which includes ordering a party to provide

appropriate security in connection with the interim measure.  The

Swiss Rules likewise do not specify any requirements in assessing

applications for emergency relief, simply stating that an application

may be made by a party “requiring urgent interim measures”, with

reference to the main provision on interim measures of protection

(Article 43(1), Article 26).

The lack of detailed standards for assessing entitlement to

emergency relief, and resulting broad discretion afforded to

emergency arbitrators, stands in contrast to the approach adopted in

the revised 2010 UNCITRAL Rules.  Article 26 includes an (albeit)

non-exhaustive list of the types of interim measures an arbitral

tribunal may grant, and the requirement that a requesting party must

show that the alleged harm is not adequately reparable by an award

of damages if the order is not granted.  One commentator on the

revised SCC Rules notes that despite the broad discretion granted to

emergency arbitrators, they should apply some standards when

assessing a request for interim measures based on an “international

approach” and suggests that such approach may be found in Article

26 of the UNCITRAL Rules, which arguably represents

international consensus.16 

Costs of emergency arbitrator procedures

Emergency arbitrator proceedings come at a cost which, depending

on the arbitration rules selected and whether the relevant

jurisdiction imposes a substantial court or filing fee, may prove to

be substantially higher than the cost of recourse to competent state

courts.  Of the three institutional rules under review here, the ICC

solution is the most expensive, at least in terms of the up-front fees

to be paid with the application.

Under the ICC Rules, the applicant must pay US $40,000,

consisting of US $10,000 in ICC administrative fees, and US

$30,000 as an advance for the emergency arbitrator’s fees and

expenses (Appendix V, Article 7).  The President of the ICC Court

may increase or reduce the advance for the emergency arbitrator’s

fees or the ICC administrative expenses depending on the nature of

the proceeding.  The emergency arbitrator shall fix the costs of the

emergency arbitrator proceedings in the decision and has discretion

on how the costs should be allocated as between the parties.  This

is notably different from the costs rules governing the arbitration

itself, since the ICC Rules call for the ICC Court to fix the fees and

expenses of the arbitrators and the ICC administrative expenses

(Appendix III, Article 2 ICC Rules).

Under the SCC Rules, the applicant must pay a total of €15,000

(€3,000 for the application fee and €12,000 for the fees and costs of

the emergency arbitrator) (Appendix II, Article 10).  As with the ICC

Rules, the SCC Board of Directors may increase or reduce the costs

given the nature of the proceeding.  Unlike the ICC Rules, however,

the power to apportion costs between the parties is not granted to the

emergency arbitrator, but rather to the subsequent arbitral tribunal,

which, at the request of a party, may make a costs award relating to

the emergency arbitrator proceedings in a final award.

As for the Swiss Rules, applicants must pay a non-refundable

registration fee of CHF 4,500 and a deposit as an advance for the

costs of the emergency relief proceedings of CHF 20,000 (Article

43(1)(c) and Appendix B, Section 1.6).  As for determination and

allocation of costs, the Swiss Rules have adopted a compromise

between the ICC and SCC solutions.  In his or her decision, the

emergency arbitrator must decide on the final costs of the emergency

arbitrator proceedings, and submit a draft to the Secretariat in

advance for approval or adjustment by the SCC Arbitration Court

(Article 43(9)).  Allocation of costs between the parties, however,

falls within the mandate of the ultimate arbitral tribunal, unless no

such tribunal is constituted, in which case the emergency arbitrator

decides on the apportionment of costs in a separate award.

Form of decision of emergency arbitrators and
enforcement

Under the ICC Rules, the emergency arbitrator’s decision takes the

form of an “order” as opposed to an “award” issued by the arbitral

tribunal (Article 29(2) vs. Articles 30-35 ICC Rules).  Article 29(2)

further specifies that parties “undertake to comply with any order

made by the emergency arbitrator”.  Orders issued by emergency

arbitrators cease to be binding on the parties in a number of

circumstances: (a) if the emergency arbitrator proceedings are

terminated by virtue of the applicant’s failure to timely submit a

Request for Arbitration; (b) if the ICC Court of Arbitration accepts

a challenge to the emergency arbitrator; (c) upon the final award
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from the arbitral tribunal, unless the tribunal decides otherwise; and

(d) in the case of termination of the arbitration prior to the rendering

of a final award (Appendix V, Article 6(6) ICC Rules).

The form of the decision of an emergency arbitrator is more flexible

under the SCC Rules.  The emergency arbitrator provisions in

Appendix II do not specify the form of the decision, and the

emergency arbitrator is granted the same powers as those set out in

Article 32(1-3) on interim measures, including the power to issue

an interim measure in the form of an order or an award (Appendix

II, Article 1(2) SCC Rules).  The emergency decision is binding on

the parties when rendered, and by agreeing to the SCC Rules, the

parties “undertake to comply with any emergency decision without

delay” (Appendix II, Article 9(1), (3)).  The decision is not binding,

however, on the subsequent arbitral tribunal, and like with the ICC

Rules, the emergency arbitrator’s decision ceases to be binding in a

number of specified circumstances, including when the subsequent

arbitral tribunal makes a final award, and when the arbitration is not

commenced or the case is not referred to the arbitral tribunal within

a given period of time (Appendix II, Article 9(4)).

As for the Swiss Rules, the decision of the emergency arbitrator

takes the form of an “interim award”, or of a “preliminary order” in

the case of an ex parte request for emergency interim measures

(Articles 43(8), 26(2), (3)).  Any interim measure granted by the

emergency arbitrator may be modified, suspended or terminated by

the emergency arbitrator or by the subsequent arbitral tribunal

(Article 43(8)).  Further, like the ICC and SCC Rules, emergency

interim measures cease to be binding if the emergency arbitrator

proceedings are terminated for failure to submit a Notice, or upon

the rendering of a final award by the arbitral tribunal, unless the

tribunal decides otherwise (Article 43(10)).

Under all three institutional solutions, an emergency arbitrator’s

decision is binding on the parties by virtue of the rules themselves.

Parties are thus expected to comply voluntarily with such decisions,

and the subsequent arbitral tribunal may draw adverse inferences,

or even award damages for breach of contract in a final award,17

against a non-conforming party.  Under the SCC and Swiss Rules,

where the arbitral tribunal addresses the allocation of costs related

to the emergency arbitral proceedings in the final award, non-

compliance may be sanctioned by an adverse costs award.  Based

on available anecdotal evidence, there appears to be a high level of

compliance with these types of orders.18

In cases where a party chooses not to comply with an emergency

arbitrator’s decision on interim relief, the thorny question is

whether this decision can be recognised and enforced before a

judicial authority.  Enforcement may be attempted before a court

with reference to its national law, or as a foreign award under the

1958 Convention on the Recognition and Enforcement of Foreign

Arbitral Awards (“New York Convention”).  As one leading

arbitration specialist notes “[u]nfortunately, the law relating to the

enforceability of tribunal-ordered provisional measures is

unsettled”.19 Such uncertainty is, if anything, more acute with

respect to interim measures ordered by an emergency arbitrator.

While there is no ready answer to the question of whether an

emergency arbitrator’s decision will be enforceable, there are a

number of key issues to consider.

First, at least in some jurisdictions, whether the emergency arbitrator

is considered to be a full-fledged arbitrator is critical to the ultimate

enforceability of the interim measure.  In one of the few public

decisions addressing the ICC Pre-Arbitral Referee Procedure, Société
Nationale des Pétroles du Congo v. République du Congo, the

Republic of Congo commenced annulment proceedings against an

order issued by a pre-arbitral referee.  The Paris Court of Appeal held

that the action to set aside the order was not admissible because the

order could not be considered an arbitral award.20 The court focused

not on the characterisation of the referee’s decision as either an order

or award, but rather on whether the referee had acted as an arbitrator,

and thus whether the order was akin to an arbitral award.  In

conclusion, the court found that the referee had not acted in the

capacity of an arbitrator and that his decisions did not constitute

arbitral awards and only had contractual value.21

Another key issue concerns the “finality” of interim measures

ordered by emergency arbitrators.  Whether characterised as an

“order” or “award” under the relevant institutional rules,22

enforcement of pre-arbitral interim measures, as with interim

measures ordered by an arbitral tribunal, are, in many jurisdictions,

not considered enforceable under the New York Convention

because they do not qualify as “awards” and do not satisfy the

requirement of finality set out in Article 5(5) of the convention.

Indeed, by their very nature, orders for interim measures are

temporary in nature.  Despite the substantial body of case law and

commentary holding that arbitral provisional measures are not

“final”, one commentator argues that the “better view is that

provisional measures should be and are enforceable as arbitral

awards under generally-applicable provisions for the recognition

and enforcement of awards.  Provisional measures are ‘final’ in the

sense that they dispose of a request for relief pending the conclusion

of the arbitration”.23 However what are we to make of provisional

measures awarded by an emergency arbitrator, whose decision can

be terminated or modified by the subsequent arbitral tribunal.  Can

they reasonably be considered to be “final”?

One must also look to national arbitration legislation to determine

whether orders granting emergency relief may be enforceable.  While

some national arbitration laws do not expressly address the issue of

enforcement of provisional measures ordered by arbitral tribunals,

other jurisdictions, including those based on the UNCITRAL Model

Law, have enacted specialised legislation which provides for the

enforcement of such measures by national courts located in the

arbitral seat.24 The 2006 revisions to the UNCITRAL Model Law

adopted special enforcement provisions for tribunal-granted

provisional measures, and Article 17H(1) provides that “[a]n interim

measure issued by an arbitral tribunal shall be recognized as binding

and, unless otherwise provided by the arbitral tribunal, enforced upon

application to the competent court”.  Commentators note that

jurisdictions which have adopted the revised UNCITRAL Model

Law, including Articles 17H and 17I, are likely to also recognise and

enforce orders by emergency arbitrators.25

Practical Implications for Arbitration Users

Arbitration users are thus left with an important question: in their quest

for interim measures, should they address the competent state court, or

seek relief from an emergency arbitrator?  There is, of course, no

correct answer, but rather a multitude of possibilities depending on the

interests and motivations of the parties, the nature of the dispute and

provisional measure sought, and the degree of urgency required.

In cases where extreme urgency requires action in a matter of hours,

there exist significant doubts about a respondent’s future

compliance with an order on interim measures, and the court with

jurisdiction poses no particular problems, the obvious choice will

likely be to seek relief from the competent judicial authority.

Where these factors are not present, however, a party now has at its

disposal alternative remedies that can be requested from arbitral

institutions to address a requirement for pre-arbitral urgent interim

measures.  Emergency arbitrator provisions may thus, in

appropriate circumstances, be an attractive alternative to recourse to

a competent court, and should in every case be considered carefully.
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