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In Practice: Be

ore Drafting Another

Contract, Consider These 2013 Cases

swereflecton 2013, two

California decisions

stand out as especially

noteworthy. While both

cases involved real es-
tate contracts, their impact will be
felt on nearly all contracts in Califor-
nia. In Riverisland Cold Storage v.
Fresno-Madera Production Credit
Ass’n, the California Supreme Court
overturned a 78-year-old rule that
prohibited evidence of oral prom-
ises that contradict a written con-
tract. In Maynard v. BTI Group, a
standard attorney’s fee provision in
a contract between the parties was
interpreted very broadly by an ap-
peals court to cover tort claims as
well as contract claims.

The California Supreme Court Re-
stricts the Parol Evidence Rule
In Riverisland Cold Storage v.
Fresno-Madera Production Credit
Ass’n, 55 Cal. 4th 1169 (2013), plain-
tiffs fell behind on loan payments
and defendant initiated a foreclo-
sure action. The parties agreed in
writing that the defendant credit as-
sociation would take no enforce-
ment action for three months if the
plaintiffs made certain payments
and pledged eight parcels as addi-
tional collateral. Plaintiffs missed
the payments but eventually repaid
the loan and the defendant dis-
missed its foreclosure action. The
plaintiffs then brought a fraud
claim, alleging that the defendant’s

vice president told them before they
signed the agreement that he would
extend the loan for two years in ex-
change for collateral of two ranch-
es. The plaintiffs claimed that they
never read the agreement despite
signing it and initialing next to de-
scriptions of the parcels.

The trial court granted summary
judgment for the defendant, finding
that the evidence of oral promises
contradicted the written agreement
and so was barred under Bank of
America v. Pendergrass, 4 Cal. 2d
258 (1935). Pendergrass involved
borrowers who missed payments
and alleged that the lender orally
promised not to enforce the loan to
induce the borrowers to pledge ad-
ditional collateral. The parol evi-
dence rule, which gives preference
to contracts over oral promises,
provides that when parties enter an
integrated written agreement, ex-
trinsic evidence may not be relied
on to alter or add to its terms. An
exception allows evidence where
the validity of the contract itself is
in dispute, and Civil Code Section
1856 (g) allows evidence used to es-
tablish fraud. Pendergrass severely
limited the fraud exception by hold-
ing that evidence of fraud “must
tend to establish some independent
fact or representation, some fraud
in the procurement of the instru-
ment or some breach of evidence
concerning its use, and not a prom-
ise directly at variance with the
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promise of the writing.”

Despite the factual similarity, the
appeals court in Riverisland reversed
the grant of summary judgment and
held that the false statements were
allowed as factual misrepresenta-
tions, deciding that Pendergrass was
limited to promissory fraud cases.
The California Supreme Court af-
firmed but expressly overruled Pen-
dergrass and its progeny for several
reasons. First, the court cited Califor-
nia cases that criticized Pendergrass
or resisted applying it by various
means, leading to legal uncertainty.
Second, it noted a concern that the
rule may further fraudulent practices,
since oral promises made without the
intention of performance can be an
effective way to deceive if evidence
of those promises is not admissible.
Finally, the court relied on the prin-
ciple thata case’s weight as precedent
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is diminished ifit departs from an es-
tablished rule without discussing
contrary authority, as in Pendergrass.
Thus, the Supreme Court reaffirmed
the maxim that the parol evidence
rule should not be used to prevent
proofoffraud and remanded the case
to address reliance.

Riverisland will make it harder for
defendants to succeed on summa-
ry judgment motions and some
may worry that it makes fraud al-
legations too hard to respond to,
although the decision is in line with
a majority of other jurisdictions.
Further, proving fraud remains dif-
ficult and plaintiffs face a number
of significant hurdles, including
proving reliance and justifying their
failure to read the signed agree-
ment. To protect against potential
claims of oral promises, contract
drafters should take steps such as
making the terms of contracts as
clear as possible, requiring parties
to initial next to important terms,
and including an integration clause
that specifically states that the par-
ties intend for the written contract
to supersede prior discussions.

BE CAREFUL WITH Language in
Attorney’s Fee Provisions
Maynard v. BTI Group, 216 Cal.
App. 4th 984 (2013), serves as a cau-
tionary tale for those drafting con-
tracts with attorney’s fee provi-
sions. The plaintiff Catherine May-
nard sued her broker, BTI, for neg-
ligence and breach of contract after
her business was sold but the buy-
er filed for bankruptcy and part of
the purchase price went unpaid.
Since the broker failed to obtain se-
curity from the buyer as Maynard
had requested, she sued for the bal-
ance of the purchase price. In a
bench trial, BTI prevailed on the
contract claim but Maynard was
awarded $24,000 for negligence.
Both parties sought attorney fees:
BTI as the prevailing party on the
contract claim and Maynard as the

prevailing party in the action. The
listing agreement the parties had
entered into provided: “All parties to
this agreement agree to mediate, in
good faith, any dispute prior to ini-
tiating arbitration or litigation. The
prevailing party in the event of arbi-
tration or litigation shall be entitled
to costs and reasonable attorney
fees...” The trial court awarded May-
nard attorney fees as the prevailing
party and denied BTT's request. The
Court of Appeal affirmed the fee
award since itread the attorney’s fee
provision broadly to entitle the par-
ty who prevailed in the overall dis-
pute to recover its fees.

BTI argued that the operative pro-
vision was Civil Code Section 1717,
which awards attorney’s fees to the
“party prevailing on the contract”
when the contract provides for
them. Yet before Section 1717 comes
into play, the scope of the parties’
attorney’s fee agreement must be
considered under a more general
provision that allows parties to agree
to award attorney’s fees to the pre-
vailing party. Courts take a pragmat-
icview of the prevailing party as the
party whose net recovery is greater
in the sense of most accomplishing
its litigation objectives.

Analyzing the specific language
used in the parties’ contract, the
Court likened the phrase “any dis-
pute” to attorney’s fees clauses that
used broad language covering all
claims “arising out of,” “in connec-
tion with” or “related to” a contract.
These phrases have all been inter-
preted in California cases as apply-
ing to tort claims with some nexus
to a contract claim. Thus, Maynard
was the prevailing party in the “or-
dinary or popular sense” of the
term, since she recovered the pur-
chase price balance. BTI's claim
was rejected because there may be
no more than one prevailing party
with respect to the resolution of a
single dispute.

The key takeaway seems to be

that not only can contractlanguage
broaden the scope of the dispute
eligible for a fee award, but that the
fee provision might be deemed to
be unlimited in the absence of con-
tractual language limiting the fee
provision to contract claims. Civil
Code Section 1717 deems all con-
tractual attorney’s fee provisions to
be reciprocal, even if not so drafted.
Parties drafting attorney’s fee pro-
visions should consider drafting a
provision that expressly restricts
the scope to contract claims and ex-
cludes other claims in order to
manage exposure to attorney’s fee
claims and curb some of the incen-
tives for non-contract-based cross-
claims that might otherwise arise.
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