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Sidley Austin LLP

Global Overview

Peter K Huston, Ken Daly and Lei Li
Sidley Austin LLP

Cartel enforcement around the world remained robust in 2015. Authorities
racked up impressive fine totals, and in some jurisdictions prison terms,
for price fixing and bid rigging in a wide variety of industries from road
building to international finance. While many investigations and prosecu-
tions were local or regional in nature, the blockbuster cartel investigations
that grabbed the biggest headlines were those that crossed international
borders and involved difficult conceptual issues as to how the conduct
should be categorised. For example, toward the end of 2014, the UK
Financial Conduct Authority announced massive fines against five global
banks for manipulating foreign exchange (Forex) rates. The conduct
was collusive in nature but the FCA proceeded on a fraud theory. A few
months later, the Antitrust and Criminal Divisions of the US Department
of Justice (DoJ) jointly announced that some of the same banks had agreed
to plead guilty to both fraud and antitrust charges and pay additional mas-
sive fines in the US. Because the conduct occurred in the highly regulated
financial sector, the banks faced additional investigations from a wide
variety of other authorities in the US and around the world, including the
Commodity Futures Trading Commission (CFTC), the Federal Reserve,
the Comptroller of the Currency, the New York State Department of
Financial Services and the Swiss Financial Market Supervisory Authority
(FINMA). So far, those agencies, along with civil plaintiffs, have extracted
over US$12 billion in fines, penalties and settlements. There will surely be
more shoes to drop. The UK and US have not finished their investigations
and the European Commission, Germany, Singapore, Hong Kong, Japan,
Australia, Brazil, New Zealand and South Africa are also investigating.

The Forex investigation was preceded by a global investigation into
manipulation of the London Interbank Offered Rate (Libor). In Libor, the
district court judge presiding over the US civil cases dismissed the antitrust
claims (now on appeal to the Second Circuit Court of Appeals). That deci-
sion was criticised by the judge presiding over the Forex civil cases who
allowed antitrust claims. A more recent investigation into precious metals
trading involves some of the same banks and the same difficult legal, fac-
tual and logistical issues. The complexity of these investigations cannot be
overstated. They involve not only competition and fraud authorities across
multiple jurisdictions, but industry regulators and private civil plaintiffs as
well. Counsel for the targets of these probes are often pulled in multiple
directions as they try to keep penalties to levels that will allow their clients
to remain afloat.

While these investigations were some of the most noteworthy, there
were many other cartel enforcement highlights around the world.

Europe

European Union

2015 brought many significant changes for cartel enforcement in the
European Union and its member states: new faces, new cases and a num-
ber of procedural developments.

The European Commission’s competition department (DG Comp) wit-
nessed a major shake-up in its leadership. Margrethe Vestager celebrates
her first anniversary as Competition Commissioner, having inherited sig-
nificant competition cases such as Google and Gazprom, as well as a num-
ber of ongoing cartel investigations. Johannes Laitenberger, the German
former chief of staff to the Commission’s President and member of the
legal service, took up his new position as Director General of DG Comp on
1 September 2015. How the two will work together and what changes will
come about remains to be seen, but there is no reason to expect a let-up in
cartel enforcement activity.

At the end of 2014, a new directive on antitrust damages actions was
adopted for implementation in all member states by December 2016. This
has been heralded as a major departure for the EU, which to date has seen
little private enforcement. The directive seeks to remove a number of
obstacles to pursuing compensation that have deterred actions to date, by
harmonising rules relating to the proof required, discovery, the defences
available, the procedural timetable and other litigation features. The
changes are intended to have a significant impact on the overall private
enforcement climate, and in particular the number of follow-on damages
claims in competition cases. Already it has become highly likely that those
found to have participated in cartels will face civil actions in the EU. The
courts in England and Wales, the Netherlands and Germany are the most
common jurisdictions chosen by civil plaintiffs so far, but other member
states are in the process of adjusting and aligning their procedures to facili-
tate claims.

The increased likelihood of damages actions caused the Commission
to change its own investigative procedures too. In August 2015 the
Commission amended its procedures to account for the fact that much
of its investigative file will now be available in follow-on civil litigation in
national courts. One of the notable changes was designed to reflect that
the damages directive protects leniency corporate statements from disclo-
sure in private damages actions, for fear of undermining the EU’s valued
leniency programme. However, most of the remaining evidence in the
Commission’s file will now be available (during or immediately after the
Commission’s investigation, depending on the category) and this is likely
to serve as a catalyst for litigation on its own.

Although not required by the damages directive, some member states
(notably the UK, but also France, Spain, Italy, Belgium and others) have
introduced class-action procedures which will likely further increase the
volume of litigation.

In a sign of its desire to keep up with the times, the Commission also
updated its explanatory note on what it may seek to capture during inspec-
tions or ‘dawn raids.” It now explicitly provides that the Commission may
search and seize private smart-phones, external hard drives and demand
access to files held in cloud-based servers. While the explanatory note
is not legally binding, it certainly signifies intent, and it seems likely
that the Commission would regard resistance as non-cooperation in an
investigation.

In keeping with the EU’s goal of ‘decentralising’ enforcement, the
activities of the national authorities in the EU are increasingly noteworthy.
This last year has seen new cases or significant developments in national
investigations into sectors as diverse as frozen goods (Czech Republic),
food retail, commercial steel (Austria), container shipping, metal pack-
aging, agrochemicals, military equipment, mining services, mortar
(Germany), vinegar (Netherlands), road haulage, auto dealers, adult dia-
pers (Spain), construction tendering (Slovakia), port services (Portugal),
car rental, road freight (Italy), animal feed (Belgium), insulation (France),
water storage (UK) and ship waste (Netherlands), to name but a few.

The German authority, the Bundeskartellamt, announced new
enforcement records in July 2015, having imposed fines of €1.36 billion in
20 separate cases over the previous two years.

On a national level, the impact of the UK Libor conviction and sen-
tence of 14 years for conspiracy to defraud cannot be overlooked in 2015.
The successful conviction will steer future cases against other suspects of
rigging both Libor and Forex markets. Eleven others will stand trial and
a twelfth suspect is already awaiting sentencing after pleading guilty.
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Criminal procedures using competition powers (as opposed to anti-fraud
powers) are also under way, and the UK competition authority (CMA)
conducted its first successful criminal prosecution since its failed attempt
to use those powers against British Airways executives in 2010. An indi-
vidual was sentenced to six months’ imprisonment (suspended) after
pleading guilty to participation in a cartel regarding galvanised steel tanks.
Two other alleged participants, however, contested the charges and were
acquitted.

The Court of Justice of the EU (CJEU) handed down several notewor-
thy judgments this year. In Timab, the General Court had to rule for the
first time on a ‘hybrid’ cartel, in which some parties had agreed to settle
and end the case early using accelerated procedures, but another declined
to participate in the settlement. The judgment found that the Commission
is not bound by the position it took during settlement discussions, even as
to the scope of the offences under investigation, and it can impose a fine
that is higher than that proposed during settlement negotiations.

2015 also led to some remarkable developments regarding how fines
against infringers may be calculated. EU fines take account of the value
of sales to which the infringement relates in the European Economic Area
(EEA). In Innolux, the CJEU confirmed that direct sales of cartelised prod-
ucts to the EEA must be considered, but also found that sales to an infring-
er’s own affiliates outside the EEA which subsequently are incorporated
into other products and sold back into the EEA may also be considered.
This judgment has the potential to increase the basis of fines considerably.

Russia/Eurasia

On a regulatory front, the international cooperation between competition
authorities in Eurasia is among the highlights for 2015. The recently formed
Eurasian Economic Union (EEU) strengthens the relationships between
Russia, Belarus, Kazakhstan and Armenia. The EEU Treaty, which entered
into force on 1 January 2015, incorporates the rules and procedures that
were previously established in the Treaty on the Unified Principles and
Rules of Competition. The supranational competition authority (the EEU
Commission) is expected to deal with extraterritorial antitrust violations
within the EEU. The EEU Treaty also sets out a legal framework for the
cooperation between the national competition authorities of Russia,
Belarus, Kazakhstan and Armenia.

The Americas

International cooperation was also on display in North America this year.
The leaders of Mexico’s Federal Economic Competition Commission
(COFECE), Canada’s Competition Bureau and the two United States anti-
trust agencies, the Federal Trade Commission and Department of Justice
Antitrust Division, met in Mexico City to discuss enforcement and pledge
cooperation, including on anti-cartel enforcement. Among these agen-
cies, the US DOJ’s Antitrust Division has been the most active anti-cartel
enforcer. It has been busy with both local/regional matters and interna-
tional cartels. On the international front, in addition to the Forex, Libor
and precious metals matters mentioned above, the Division investigated
cartel activity in the capacitors, resistors, ocean shipping and packaged
seafood industries, among others.

For many international cartel matters in the US a key issue is the extra-
territorial reach of the Sherman Act. The issue is governed by the Foreign
Trade Antitrust Improvements Act (FTAIA). While the FTAIA and the case
law surrounding it are notoriously convoluted, in 2015 the US Supreme
Court declined the opportunity to provide clarity, denying two petitions
for review arising out of the liquid crystal display cartel matters. Absent
Supreme Court guidance, the lower courts will continue to struggle with
several unsettled FTAIA issues including what counts as ‘import com-
merce,” under what circumstances foreign commerce has a ‘direct, sub-
stantial, and reasonably foreseeable effect’ on domestic US commerce and
when that effect ‘gives rise to’ a claim under the Sherman Act.

Of course, the FTAIA is not of concern for purely domestic matters.
The Division continues to devote substantial resources to such cases, most
notably to prosecution of bid rigging at real estate foreclosure auctions. The
Division’s San Francisco office filed charges against numerous individuals
in California this year, while the Division’s newly established Washington
Criminal I section filed cases in Alabama, Georgia and North Carolina.

As in years past, the Antitrust Division has reiterated its view that
maximum deterrence is achieved, in both international and domestic
cases, by holding culpable individuals accountable. The Division has fol-
lowed through on this stated policy, charging over 60 individuals in fis-
cal 2015 (and over 600 individuals since 2004). The Division has also
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insisted that in most cases individuals should spend time in prison. The
pressure on line prosecutors to look hard at charging individuals in each
case increased with the September 2015 issuance of a memorandum from
Deputy Attorney General Sally Q Yates laying out the DOJ’s more aggres-
sive policy on individual accountability for corporate wrongdoing.

While many individuals charged in the US agree to plead guilty in
return for lower sentences, others refuse to plead and are indicted by grand
juries. Charged individuals residing outside the US are usually unable to
get the charges dismissed in absentia due to the ‘fugitive disentitlement
doctrine’ which was applied in 2015 to a Swiss UBS trader charged in the
Forex matter. The doctrine allows courts to avoid reaching the merits of
a motion to dismiss for those who do not agree to appear and submit to
the court’s jurisdiction. When individuals residing outside of the US are
indicted and refuse to travel to the US to face the charges they should
assume that Interpol will issue a ‘red notice’ subjecting them to potential
arrest when travelling. Increasingly, indicted fugitives also have to worry
about potential extradition. Following the Division’s first ever extradi-
tion of an individual on antitrust charges in 2014, Division officials have
emphasised in 2015 that they will continue to pursue extraditions in appro-
priate cases.

The Antitrust Division’s most important enforcement tool remains the
corporate leniency programme which incentivises cooperation and desta-
bilises cartels by providing immunity to the first cartel member to come
forward, confess and cooperate with the authorities. This year the Division
stressed that companies seeking leniency must take their cooperation obli-
gations seriously.

In Brazil, which, like the US punishes hard-core cartels criminally, the
Administrative Council for Economic Defense (CADE) has used its leni-
ency programme to propel its increasingly vigorous enforcement regime.
Following record fines imposed last year on participants in the cement
cartel, this year CADE has focused significant enforcement resources
on the sprawling scandal involving Petrobras, the state-run oil company.
The scandal involves allegations that a cartel of construction companies
conspired over several years to rig the Petrobras bid process, deliberately
overcharge the company, and kick back the excess funds to political par-
ties, politicians and Petrobras officials. CADE entered into a leniency
agreement with one of Brazil’s largest construction companies, Comargo
Correa, which has led to revelations about secret bid rigging meetings that
executives attended by slipping in through side doors to avoid detection.

Elsewhere in Latin America, leniency programmes have been adopted
in Chile, Columbia, El Salvador, Ecuador, Mexico, Panama and Peru, and
the enforcement regimes in those countries continue to grow and mature.

Asia

Cartel enforcement also continues to evolve and mature in Asia. This year
the region’s most seasoned competition regulator, the Japan Fair Trade
Commission (JFTC), decided the extraterritorial reach of the country’s
competition law. The issue arose in the context of fines imposed on for-
eign companies for off-shore cartel conduct involving cathode ray tubes
which were incorporated into finished products outside of Japan. The fine
recipients challenged the JFTC’s ability to apply Japan’s Antimonopoly Act
to them and their overseas conduct. In May of 2015, the JFTC issued a deci-
sion reaffirming its authority to investigate and sanction extraterritorial
conduct.

In Hong Kong, the Competition Ordinance that was passed back
in 2012 is finally set to be fully implemented by the end of 2015. The
Competition Ordinance’s First Conduct Rule prohibits price fixing, mar-
ket allocation and bid-rigging cartels, and the Hong Kong Competition
Commission (HKCC) has indicated that such conduct will be an enforce-
ment priority. Under the Competition Ordinance the HKCC and the
Communications Authority will have broad investigatory powers, includ-
ing the right to conduct dawn raids.

In Taiwan, the legislature passed extensive amendments to the Fair
Trade Act. Among the amendments is a provision allowing the Taiwan
Fair Trade Commission to establish a reward fund to strengthen its abil-
ity to investigate and punish collusion. The fund will comprise 30 per cent
of fines from fair trade violations and will be used to reward the reporting
of cartel activities, promote international cooperation, and establish and
maintain a database to help strengthen cartel enforcement.

Before China’s enacted the Anti-monopoly Law (AML) in 2008, car-
tels were regulated by other laws, primarily: the Anti-unfair Competition
Law for all cartels and bid rigging; the Price Law for price-related cartels;
and the Bidding Law for bid rigging. While those laws remain on the books,
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government authorities have relied on the AML for cartel enforcement
since its passage.

Enforcement authority under the AML is divided. The National
Development & Reform Commission (NDRC), with its local offices
(Development & Reform Commissions and Price Bureaus), has enforce-
ment authority over price-related cartels, while the State Administration for
Industry & Commerce (SAIC), including its local offices (Administrations
for Industry & Commerce, AIC), has authority over ‘non-price related’
cartels.

After an active 2014, anti-cartel enforcement at the NDRC slowed
somewhat in 2015. Some suspect that the slow-down was in response to
increasing opposition from the international business community and
foreign governments to the NDRC’s lack of due process and transparent
enforcement criteria. However, with NDRC’s new Director General of the
Bureau of Price Supervision and Anti-monopoly taking office in March
2015, the agency has vowed to resume vigorous enforcement, with a par-
ticular focus on several industries where antitrust violations have been
‘prevalent,’ including automobiles, telecommunications, pharmaceutical
products and household electronic appliances. Notably, the NDRC is cur-
rently drafting Antitrust Guidelines for Automobiles and has invested sig-
nificant resources into the effort. It is widely believed that the guidelines
will contain comprehensive anti-cartel provisions.

The NDRC’s 2014 efforts included an enforcement action in
September by the Hubei Provincial Price Bureau which charged FAW-
Volkswagen and 10 Audi distributors with vertical and horizontal price
fixing of cars, parts and after-sale services. The Bureau imposed a fine of
RMB 248,580,000 on FAW-Volkswagen, and a fine of RMB 29,960,000 on
eight Audi distributors (two Audi distributors were exempted from fines
under leniency programmes).

In August 2014, the NDRC found that eight Japanese automotive
system companies, Hitachi, Denso, Aisan, Mitsubishi, Mitsuba, Yazaki,
Furukawa Electric, and Sumitomo Electric, engaged in price cartels from
for exports to China. The NDRC exempted Hitachi from penalties under
its leniency programme, and imposed fines on each of the other seven
companies ranging from RMB 29.76 million to RMB 290.4 million.

Also in August 2014, the NDRC found that four Japanese bearing com-
panies, Nachi-Fujikosh, Seiko, JTEKT and NTN, engaged in a price cartel
for certain bearing products exported to China. The NDRC exempted
Nachi-Fujikosh from penalties under its leniency programme, and fined
the other companies from RMB 109.36 million to RMB 174.92 million.

Noteworthy SAIC anti-cartel enforcement in 2014 and 2015 included
market allocation cases in the firecracker, stone material, cement and
shale brick industries. Unlike the NDRC, the SAIC’s enforcement has been
almost exclusively through its provincial-level offices with the authori-
zation of central SAIC. The SAIC’s targets also tend to be much smaller
companies than those targeted by the NDRC, with the resulting fines being
smaller as well.
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