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With the enactment of S.B. 478 in October 2023, California
broadened its already expansive consumer protection laws to address
how a variety of fees and charges, described by some as junk fees,
are advertised to consumers.[1]

Companies doing business in California are barred from advertising,
displaying or offering a price for a good or service that does not
include all mandatory fees or other charges other than taxes and
shipping fees as of July 1, 2024.[2]

Given the potential for significant liability, businesses are encouraged
to act now to achieve compliance with these new mandates.

S.B. 478

S.B. 478 amends the Consumer Legal Remedies Act to ban "drip
pricing," which is defined as a practice that "involves advertising a
price that is less than the actual price that a consumer will have to
pay for a good or service."[3]

Drip pricing is most typically observed in the form of an Amy Lally
advertisement or display of an initial low price for a product that
increases at checkout due to the addition of certain fees.

Come July 1, companies doing business in California must ensure that the price of any good
or service as offered, displayed or advertised is inclusive of all mandatory fees and other
charges, other than taxes and shipping fees.[4]

Because S.B. 478 is limited to advertising activities, the new law only regulates the manner
in which prices are advertised; S.B. 478 does not regulate how companies determine prices,
e.g., through dynamic or algorithmic pricing models.[5]

Additionally, certain fees charged by designated industries like rental car companies, auto
dealerships and food delivery companies are exempt from S.B. 478 since they are
separately regulated.[6]

As with any CLRA claim, alleged violations of S.B. 478 may be pursued via litigation on an
individual or classwide basis.[7] Prior to filing suit for damages, a plaintiff pursuing claims
under S.B. 478 must notify the business of the alleged violation, which triggers a 30-day
window for the business to cure the alleged violation.[8]

After the expiration of the cure period, the plaintiff may sue for damages anytime within the
three-year statute of limitations.[9] Successful plaintiffs may be entitled to actual
damages.[10] And in class actions, the total award to the class cannot be less than
$1,000.[11]

Successful plaintiffs may also be entitled to injunctive relief, restitution, punitive damages
and attorney fees, as well as any other relief deemed proper by the presiding court.[12]



Since S.B. 478 specifically provides that its prohibition against drip pricing also constitutes
violations of California's Unfair Competition Law and False Advertising Law,[13] businesses
engaging in drip pricing after July 1, 2024, may face additional monetary penalties under
those companion consumer protection statutes.[14]

Impact and Insights

California Attorney General Rob Bonta has called S.B. 478 the "most effective piece of
legislation in the nation to tackle this problem."[15]

Given the wide applicability of these new laws — they apply to almost all California
businesses and to any activity or transaction "intended to result or that results in the sale or
lease of goods or services to any consumer”[16] — and their requirement that the "actual”
or "all-in" price be provided to consumers at the start of a transaction, the law may have a
far-reaching impact on businesses nationwide.

Earlier this month, California's Department of Justice published highly anticipated guidance
for S.B. 478, in the form of frequently asked questions.[17]

The FAQs provide insight on optional and variable fees, and how to address fees for certain
forms of delivery services.[18] And while it was initially unclear whether S.B. 478 would
apply to California restaurants, in connection with the issuance of the FAQs, the department
confirmed that "S.B. 478 applies to restaurants, just like it applies to businesses across
California."[19]

Violations of S.B. 478 could be costly for California businesses. It is important for
businesses to start working now to ensure that their advertising and marketing accurately
and adequately complies with the new law.

The state's Department of Justice has stated that it will not constitute compliance to simply
disclose fees prior to check out or at the time of final payment. The initial price displayed for
the good or service must be the full price that a consumer is required to pay, less only
government-imposed taxes and fees and shipping costs.

Beyond California
All businesses should know that California is not alone in its focus on these types of fees.

In November 2023, the Federal Trade Commission published the "Rule on Unfair or
Deceptive Fees," which, if adopted, would bar companies — with either brick-and-mortar
locations or online, or both — from omitting mandatory fees from advertised prices and
misrepresenting the nature and purpose of any fees charged.[20] Public comment on the
proposed rule closed on Feb. 7.[21]

Other states are taking similar steps too. At least seven other states have considered
enacting similar legislation, including Connecticut, Hawaii, Illinois, North Carolina, New York,
Pennsylvania and Tennessee.

For example, Illinois' H.B. 4629, the Junk Fee Ban Act,[22] is largely consistent with
California's S.B. 478, while Hawaii's S.B. 2140 focuses on hotels and other similar
accommodations.[23]



Yet in other states, attorneys general have taken up this mantle. For instance, in November
2023, the Massachusetts attorney general proposed regulations requiring businesses to
disclose to consumers the total price of a product, provide information regarding whether
charged fees are optional or required, and simplify cancellation of trial offers and other
recurring charges.

Most recently, the U.S. House of Representatives passed the Transparency in Charges for
Key Events Ticketing Act, which, if passed by the U.S. Senate, would require ticket sellers to
list the total ticket cost, including fees.[24] The Junk Fee Prevention Act, which addresses
fees more broadly, was introduced in the Senate in April 2023, but has yet to be
passed.[25]

Conclusion

With S.B. 478 going into effect, businesses should evaluate their advertising and marketing
practices and make any necessary changes prior to July 1.

Businesses should expect additional changes may be required in the future given the

various efforts by Congress, federal agencies, and other state legislatures and regulatory
authorities to target drip pricing and other fees.
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