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The Legal Environment for IVF and Other Assistive Reproductive Technology
After Alabama’s Supreme Court and Legislative Decisions

Unlike for individuals or entities providing or receiving services related to in vitro fertilization
(IVF), the Alabama IVF Act does not grant immunity to manufacturers, but it limits damages for
their violations to the cost of an IVF cycle.
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The Alabama Ruling

On February 16, 2024, the Alabama Supreme Court issued a first-of-a-kind decision in LePage v. Center
for Reproductive Medicine, P.C." This case was consolidated with other cases brought by couples whose
frozen embryos were stored at a fertility clinic in Mobile, Alabama, and were destroyed when a patient
removed several embryos and inadvertently dropped them on the floor.2

The Court held that frozen embryos used for in vitro fertilization (IVF) are “children” within the meaning of
the Alabama Wrongful Death of a Minor Act, and civil liability can attach for such destroyed embryos.® The
Act authorizes punitive damages where, “the death of a minor child is caused by the wrongful act,
omission, or negligence of any person.”

The Act does not define “child,” though the Alabama Supreme Court had previously held that “child”
includes “unborn children.”® Now, after LePage, frozen embryos—which are not gestating in a human
womb and may not successfully implant—arguably fall within the definition of “unborn child.” Discarding
them for any number of reasons inherent in the IVF process could subject individuals to potential liability,
although there are a number of defenses to such IVF litigation.®

The Alabama Supreme Court leaves many unanswered questions for the Assistive Reproductive
Technology (ART) industry as a whole.” For example, the ruling does not directly address what fertility
clinics can do with unused embryos (for example, when a family is complete or when frozen embryos are
no longer needed), what such clinics can do with discarded embryos (for example, due to chromosomal
abnormalities, failure to properly develop, or genetic disorders), or what duties arise in other scenarios
(for example, when embryos are donated to other families, donated to science, or fail to develop in utero
after implantation).

Recognizing that the answers to these questions impact how IVF clinics may operate in the State, at least
three of the eight IVF clinics in Alabama shut down quickly following the LePage decision.® The decision
prompted some individuals to consider moving their frozen embryos out of Alabama and certain other
states out of concern that those states might copy Alabama.®

In response to the impending standstill of the IVF industry in Alabama,° the Alabama legislature enacted
legislation to address the ruling and ensure that IVF treatment remains available in Alabama.’ On March
6, the legislature passed and the Governor signed SB 159, which grants civil and criminal immunity in
connection with death or damage to an embryo to any individual or entity providing or receiving services
related to IVF.12



Unlike for individuals or entities providing or receiving services related to IVF, the Act does not grant
immunity for manufacturers, but it limits damages for their violations to the cost of an IVF cycle.'® For
example, a couple receiving IVF would get immunity in a situation of death or damage to an embryo, but
the manufacturer of the oil used to store the embryo during that same cycle could still be held liable, with
capped damages. Accordingly, the Act not only preserves access to IVF, but also supports cost-effective
access by limiting liability for the industry.

The Alabama IVF Act also provides the first legislative basis for valuing lost embryos at the cost of a
cycle. The legislation reflects a bipartisan coalition’s recognition of the important role that ART companies
play in the success and safety of IVF.

Other Notable Legislative Proposals

The Alabama IVF Act came on the heels of a failed federal bill blocked by objection in the Senate—the
Access to Family Building Act, which would have established a national statutory right to IVF by overriding
state limits on ART and giving healthcare providers the right to provide such services and users of such
services the right to decide how to use or dispose of their genetic reproductive materials.'

A bill that would have the opposite effect of the two above was introduced in January 2023 and remains
pending in Congress, the Life at Conception Act. That bill declares that the term “human being” means
humans at all stages of development, including embryos at the moment of fertilization.'®

Specifically, “the right to life guaranteed by the Constitution is vested in each human being,” which means
“at all stages of life, including the moment of fertilization, cloning, or other moment at which an individual
member of the human species comes into being.”'® And several states—including Louisiana,'” Georgia,'®
Missouri,'® Florida,?° and lowa2'—have either enacted or are considering similar legislation regarding the
treatment of extrauterine embryos.

The IVF Litigation Landscape

Litigation over IVF has not been as significant as pharmaceutical or medical device litigation writ large.
The most well-known litigation involved failures of freezers that contained genetic material, such as
gametes, sperm, and embryos. There were widely publicized alleged freezer failures at clinics in
California??2 and Ohio,?® and previous, lesser-known failures in Florida?* and lllinois.?5

That litigation was complex, much of it was resolved confidentially or handled through arbitration, and
only a few cases went to trial. There have been other lawsuits against the manufacturers of materials
used in the IVF process. In one set of lawsuits, for instance, the plaintiffs claim that the media in which the
embryos are cultured was defective.?6

In another set of lawsuits, plaintiffs claim that clinics implanted degraded or destroyed embryos without
telling patients that the embryos were destroyed.? Litigation over failed IVF cycles is less common
because liability and damages are difficult to prove: most IVF cycles are unsuccessful for reasons that
have nothing to do with allegedly wrongful or negligent conduct. Subjecting companies and providers to
substantial liability may, of course, increase the cost of IVF for everyone.
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