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F I N A N C I A L I N S T I T U T I O N S

What M&A Financial Advisors Need to Know About Delaware’s Business Judgment
Rule

BY ANDREW W. STERN, JAMES HEYWORTH, AND

BENJAMIN F. BURRY

I n recent years, Delaware courts reviewing M&A
transactions simultaneously have become more def-
erential to well-functioning corporate boards and

more suspicious of those boards’ financial advisors.
That is, Delaware courts more frequently have closely
scrutinized transactions where financial advisors have,
or appear to have, conflicts of interest but, at the same
time, they have expanded business judgment rule def-
erence to boards and their advisors when their actions
have been approved by an uncoerced, fully-informed

shareholder vote. This article provides financial advi-
sors and their counsel with considerations and perspec-
tive from recent Delaware cases concerning fiduciary
duties of directors and the impact on potential liability
for their advisors in mergers and acquisitions.

Background: Aiding and Abetting Breach of
Fiduciary Duty Claims

Public company boards of directors invariably hire a
financial advisor when evaluating significant transac-
tions. Conflicts of interest can arise between the com-
pany and its financial advisor, such as where the advi-
sor assisting the corporation with a sale also is seeking
to provide financing to a potential buyer.

As a general rule, under Delaware law, financial ad-
visors do not owe fiduciary duties to a company’s share-
holders. Advisory firms can be liable, however, for aid-
ing and abetting fiduciary duty breaches by the direc-
tors that they advise. Aiding and abetting breach of
fiduciary duty has four elements: (i) the existence of a
fiduciary relationship, (ii) a breach of the fiduciary’s
duty, (iii) knowing participation in the breach by the
non-fiduciary advisor, and (iv) damages caused by that
breach.

In the M&A context, shareholder-plaintiffs com-
monly assert breach of fiduciary duties claims against
the directors, and also aiding and abetting claims
against the acquiring or target company’s financial ad-

Andrew W. Stern and James Heyworth are
partners and Benjamin F. Burry is an associ-
ate with Sidley Austin LLP in New York. They
are members of Sidley’s Securities and
Shareholder Litigation group.

This article has been prepared for informa-
tional purposes only and does not constitute
legal advice. This information is not intended
to create, and the receipt of it does not con-
stitute, a lawyer-client relationship. Readers
should not act upon this without seeking
advice from professional advisers. The content
therein does not reflect the views of the firm.

COPYRIGHT � 2017 BY THE BUREAU OF NATIONAL AFFAIRS, INC. ISSN 1098-4720

Mergers & Acquisitions
Law ReportTM



visors. With decisions like Del Monte (2011) (holding
that an advisor ‘‘secretly and selfishly’’ steered the $4
billion sale of Del Monte Foods to a buyer group that
was paying it financing fees) and Rural Metro (2015)
(finding that an advisor used its role to capture buy-side
financing work), the Delaware Supreme Court has
made clear that third party advisors may be held liable
for aiding and abetting a corporate board’s breach of fi-
duciary duty, even in the absence of primary liability. In
fact, in some cases (e.g., Rural Metro (2015)), plaintiffs
have settled with the director defendants and pro-
ceeded solely against the company’s financial advisor.
Rural Metro underscored that, while Delaware law
sometimes shields directors from liability for breaches
of the duty of care, advisors do not receive such protec-
tions. Moreover, even where directors have been excul-
pated for a particular breach of fiduciary duty, the com-
pany’s financial advisor may be liable for aiding and
abetting that same breach.

Corwin v. KKR And Its Progeny Give
Deference After a Fully Informed Shareholder

Vote
The Delaware Supreme Court’s 2015 decision in Cor-

win v. KKR is critical because it established that a fully
informed vote of a majority of the disinterested stock-
holders of a corporation approving a transaction ben-
efits from the presumption of the business judgment
rule. Prior to the ruling, ‘‘enhanced scrutiny’’ under
Revlon (1986) applied, whereby fiduciaries bear the
burden of proving that they acted reasonably to seek
the transaction offering the best value reasonably avail-
able to the stockholders. Corwin should reassure advi-
sors as well; not just directors. Delaware has effectively
narrowed the scope of aiding and abetting liability for
advisors by heightening the standard of review appli-
cable to a claim that directors breached fiduciary
duties—a required element of an aiding and abetting
claim. A claim for aiding and abetting a breach of fidu-
ciary duty cannot survive unless an underlying breach
of fiduciary duty can be shown.

The Delaware Chancery Court’s recent decision in
Zale is a good example of the effect of Corwin on aid-
ing and abetting liability for advisors. One day before
Corwin was decided, the Chancery Court in Zale upheld
an aiding and abetting claim against the financial advi-
sor to jewelry retailer Zale. The court found that the ad-
visor failed to disclose that it was also advising the ac-
quirer in the deal, Signet. It held that the shareholder
plaintiff adequately alleged that the advisor knowingly
participated in, and therefore aided and abetted, the di-
rectors’ breaches of their fiduciary duties because a
managing director of the advisor ‘‘was a member of
both the team that presented to Signet and the team
that advised the [Zale] Board,’’ and that it was the advi-
sor’s decision to delay disclosing the conflict that
caused the Zale directors’ breach of their duty of care.
Hearing reargument following Corwin, the Chancery
Court found Corwin ‘‘outcome-determinative’’ as to the
advisor’s liability, and dismissed the aiding and abet-
ting claim because the appropriate standard was the
business judgment rule and, therefore, there was no
predicate breach of fiduciary duty by the director defen-
dants. Zale (2015).

On appeal, the Delaware Supreme Court in Attenbor-
ough (2016) clarified the difficulty of pleading the sci-

enter required for aiding and abetting liability under
Delaware law, holding it was ‘‘skeptical’’ as to whether
the Zale advisor’s late disclosure constituted a ‘‘rational
basis to infer scienter.’’ The Court, however, also under-
scored that it would be wrong to conclude that an advi-
sor can only be held liable if it aids and abets a non-
exculpated breach of fiduciary duty, noting that Dela-
ware a director’s good faith reliance on misleading
advice tainted by the advisor’s own knowing disloyalty
may not insulate advisors from liability.

Most recently, the Delaware Supreme Court affirmed
dismissal of aiding and abetting claims against an advi-
sor in Volcano (2017), agreeing with the Chancery
Court’s finding that the advisor was protected by the
‘‘fully informed and voluntary’’ shareholder vote, and
invoking the high burden plaintiffs face in alleging a fi-
nancial advisor acted with the requisite scienter for an
aiding and abetting claim, as articulated in Attenbor-
ough (2016).

The ultimate takeaway from these recent Delaware
cases is that once a transaction is approved by an in-
formed vote of disinterested stockholders, courts likely
will be reluctant to inquire into the board’s underlying
conduct, thereby freeing advisors from possible aiding
and abetting liability based on an underlying breach by
directors. As courts further implement and solidify this
relatively new rule, however, there are some important
things for advisors to consider.

More Than Ever, The Key For Advisors Is
Disclosure

Disclosure of all material facts, including potential
conflicts of interest, has always been of paramount im-
portance. Recent cases have underscored that, more
than ever, plaintiffs challenging a corporate merger
have enormous incentives to attack the adequacy of a
company’s disclosures. Without thorough disclosures, a
shareholder vote is not ‘‘fully informed,’’ and directors
and advisors may not benefit from the favorable busi-
ness judgment rule deference under Corwin. To benefit
from the protection a disinterested stockholder vote can
offer against aiding and abetting liability, advisors must
take pains to fully disclose to boards of directors, and to
ensure that disclosures are made to shareholders, re-
garding any potential advisor conflicts prior to share-
holder approval of a transaction. The standard is ‘‘ma-
teriality’’ – information is material if, from the perspec-
tive of a reasonable stockholder, there is a substantial
likelihood that it significantly alters the ‘‘total mix’’ of
available information. For disclosure to be required, the
information cannot merely be ‘‘helpful’’; it must be
‘‘plainly material.’’ For example, in Volcano (2017),
where stockholders were aware that the advisor’s pay-
out would have decreased if the merger was consum-
mated at a later date, it was not ‘‘material’’ that the
board did not describe that the decline was ‘‘exponen-
tial.’’

Nonetheless, despite recent victories for advisors, it
is important for advisor counsel to understand that
Delaware courts repeatedly have emphasized the par-
ticular importance of a company’s full disclosure re-
garding their financial advisors. In Del Monte (2011),
the Delaware Supreme Court recounted that ‘‘this
Court has required full disclosure of investment banker
compensation and potential conflicts,’’ and reminded
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that ‘‘[t]his Court has not stopped at disclosure, but
rather has examined banker conflicts closely to deter-
mine whether they tainted the directors’ process.’’ After
Corwin, and even when finding against aiding and abet-
ting liability, Delaware court have held to these themes.
In Zale (2015), the Chancery Court explained ‘‘[the cen-
tral role played by investment banks,’’ and emphasized
directors’ obligation ‘‘to identify and consider the impli-
cations of the investment banker’s compensation struc-
ture, relationships, and potential conflicts,’’ including
‘‘additional steps,’’ such as ‘‘negotiating for representa-
tions and warranties in the engagement letter’’ and
‘‘asking probing questions to determine what sorts of
past interactions the advisor has had with known poten-
tial buyers.’’

Certainly in situations where the court believes an
advisor has structured a sale process to further its abil-
ity to provide buy-side financing, has not disclosed to
the board its efforts to secure buy-side financing, or has
not disclosed interactions with the firms to which the
advisor would provide such financing, advisors run the
risk of increasing their exposure to aiding and abetting
liability.

Advisors May Instead Face Pre-Closing
Litigation or Federal Claims

Even with Delaware courts’ sensitivity to financial
advisor conflicts of interest, Corwin may be enough to
incentivize plaintiffs’ firms to find avenues to litigate
other than post-closing claims against advisors under
Delaware law.

First, there may be increasing focus by plaintiffs’
firms on pre-closing litigation, including seeking expe-
dited discovery in aid of a preliminary injunction.
Whereas a post-closing action will force a plaintiff to es-
tablish that a shareholder vote was not fully informed
(thus triggering enhanced scrutiny rather than business
judgment rule deference), in a pre-closing action, a
plaintiff may benefit from the Revlon heightened scru-
tiny standard at the outset. Relatedly, plaintiffs who are
willing to relinquish their pre-closing claims to enjoin a
merger may be more demanding of concessions, such
as discovery. Notably, Del Monte (2011) was a pre-
closing case where plaintiffs sought a preliminary in-
junction postponing the shareholder vote, and the mis-
conduct by Del Monte’s advisor was not known when

plaintiffs filed their suit – as the Court observed, ‘‘dis-
covery disturbed the patina of normalcy surrounding
the transaction.’’ An advisor is highly unlikely to be left
as the sole defendant in pre-closing action (as hap-
pened in Rural Metro (2015), a post-closing action) be-
cause pre-closing the company and board presumably
will have an interest in moving forward with the deal,
either by litigating and obtaining dismissal of, or set-
tling, the case.

It will be interesting to watch this area of law de-
velop, as advisors seek to use business judgment rule
deference from a fully-informed shareholder vote
against efforts by plaintiffs’ firms to provoke Delaware
courts’ skepticism of financial advisor conflicts of inter-
est and related disclosures.

Takeaways for Financial Advisors in
Significant Corporate Transactions

s Even where directors have been exculpated for a
particular breach of fiduciary duty, the company’s fi-
nancial advisor may be liable for aiding and abetting
that same breach.

s Delaware courts continue to examine financial ad-
visor conflicts of interests closely to determine whether
they tainted the directors’ process.

s Advisors must take pains to fully disclose material
facts to boards of directors, and seek to ensure that dis-
closures are made to shareholders, prior to a share-
holder vote on a transaction.

s Where an advisor has structured a sale process to
further its ability to pursue other (often more lucrative)
business, such as providing buy-side financing, and has
not fully disclosed to the board all facts relevant to
those efforts, it runs the risk of increasing its potential
exposure to aiding and abetting liability.

s If a court is satisfied that a transaction has been
approved by an informed vote of disinterested stock-
holders, it is less likely to inquire into the board’s un-
derlying conduct, thereby freeing advisors from pos-
sible aiding and abetting liability based on an underly-
ing breach by directors.
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