UPIC Inquiries: Proceed with
Caution
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n 2016 the Centers for Medicare & Medicaid Services
(CMS) began consolidating fraud and abuse oversight
work into a new set of contractors called Unified
Program Integrity Contractors (UPICs). CMS com-
pleted the launch of its new UPIC program with very
little public fanfare, and not long thereafter temporarily
halted UPIC auditing work during the early part of the
COVID-19 pandemic. UPICs are broadly authorized to
investigate potential fraud and to report findings to gov-
ernment enforcers. Indeed, a report issued last fall by
the Department of Health and Human Services-Office
of Inspector General (HHS-OIG) underscores that UPICs
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UPICs do not have a monopoly on audit-
ing work for CMS. For example, Medicare
Administrative Contractors (MACs) con-
tinue to engage in medical record reviews
for CMS, including through the Targeted
Probe and Educate program, and Recovery
Audit Contractors (RACs) are still under-
taking audits addressing a list of CMS-
approved coding review projects.* UPICs
do, however, enjoy a level of primacy
above other contractors. CMS maintains
a RAC Data Warehouse, and when UPICs
initiate an auditing project, they must
enter “suppressions” on certain provid-
ers, codes, geographies, and time periods
under review, so that other CMS auditors
know to avoid auditing those same claims.

UPIC AuTtHoriTY AND ToOLS

Unlike other CMS auditors, which gener-
ally engage only in reactive auditing activ-
ities designed to detect fraud, waste, and
abuse, UPICs are expected to engage in
both reactive and proactive auditing strate-
gies to detect and prevent fraud, waste, and
abuse.

UPICs undertake reactive auditing work
primarily in response to receiving refer-
rals from other stakeholders. For example,
CMS requires MACs to forward cases to
UPICs where they suspect certain issues,
including upcoded claims and misrep-
resentation about the services provided
or the identity of the provider. One way
MACs receive notice of potential issues is
through the HHS-OIG Hotline, which is
a hotline open to the public that solicits
complaints about fraud, waste, and abuse.
HHG-OIG directs all hotline tips to CMS,
which conducts an initial screening and
then directs the complaint to the MAC for
an initial review. If the MAC believes that
the complaint implicates potential fraud,
waste, and abuse, it must refer the case to
a UPIC for further investigation.

UPICs are also required to implement
procedures to receive information from
each MAC about voluntary overpayment
refunds received. As a result, while each

MAC interfacing with a provider may not

be aware of the provider’s refunds to other

MAGCs, UPICs will have a global view of a

provider’s overpayment return history.

CMS has directed UPICs to investigate

any refund where there is a suspicion of

inappropriate conduct. UPICs also receive
referrals directly from HHS-OIG and CMS,
including at quarterly meetings. Finally,

UPICs also receive referrals from state-level

stakeholders, such as state Medicaid agen-

cies and Medicaid Fraud Control Units.

Beyond their reactive auditing respon-
sibilities, UPICs also are expected to
generate their own proactive leads to
investigate. They can do so through a vari-
ety of means, including analysis of claims
data, pursuing a new lead identified in an
ongoing investigation, or combining infor-
mation from different sources, including
the news media and conferences. UPICs
report their number of proactive investi-
gations to CMS.

To facilitate their work, UPICs can take
advantage of coordination across law
enforcement stakeholders that is signifi-
cantly enhanced as compared to the past.
These coordination tools include:

m Transformed Medicaid Statistical
Information System (T-MSIS): As of
August 2021, UPICs can access T-MSIS
data for each state, which includes the
state’'s Medicaid spending data. The
T-MSIS dataset allows UPICs to access
virtually all Medicaid data, without need-
ing to submit piecemeal requests to dif-
ferent states for data.

m Unified Case Management System
(UCM): The UCM is a national database
in which UPICs enter all of their Medicare
and Medicaid projects, leads, and investi-
gations. UPICs document not just the fact
that they are conducting an investigation
with respect to a particular provider, but
also the specific steps taken. For exam-
ple, if a UPIC engages in a medical record
review, the UPIC must log the results
in the UCM. UPICs are also expected
to input administrative actions such as
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payment suspensions and requests for
information fulfilled at the request of law
enforcement or CMS. Together, the UCM
reflects the full picture of UPIC activities
across the country. Furthermore, UPICs
are not the only entities with access to
the UCM. Federal and state law enforce-
ment, CMS, and MACs can also access
the system to assess whether a provider
of interest to them has been the subject
of any UPIC activities.

m Major Case Coordination (MCQC)
Initiative: CMS established the MCC for
Medicare in April 2018 and Medicaid in
January 2020, to provide a forum for
UPICs to discuss their highest-priority
investigations with law enforcement and
CMS. These recurring meetings give law
enforcement and CMS an opportunity
to vet UPIC investigations and weigh
in on appropriate next steps, includ-
ing referrals for administrative penal-
ties or potential prosecution. HHS-OIG
noted that within a year of implement-
ing the Medicare MCC, there was a 200%
increase in Medicare referrals to law
enforcement.®
HHS-OIG’s 2022 report did not disclose

each UPIC's proactive investigation vol-

ume. However, HHS-OIG did summarize,
by UPIC, the number of investigations

opened in 2019 (ranging from 259 to 774

per UPIC jurisdiction) and the number of

data analysis projects completed (ranging
from 29 to 107).°® HHS-OIG was critical of
the disparity between each UPIC’s volume
of activity, noting that even after account-
ing for different volumes of Medicare and

Medicaid spending across jurisdictions,

the “UPIC that opened the most investi-

gations [in the Southwest region] opened
three times as many investigations as the

UPIC that opened the fewest investiga-

tions [in the Northeast region] for every

$100 billion in spending.”” Acknowledging
that disparities in levels of fraud can exist
across the country, HHS-OIG nonetheless
encouraged CMS to assess whether these
differing levels of productivity reflected

the relative strengths of each UPIC’s per-
formance.? CMS agreed with the recom-
mendation, noting that it “tracks UPIC
initiatives and findings in detail, and
expects UPICs' time and resources spent
across Medicare, Medicaid, and Medi-Medi
to generate a positive return on invest-
ment.” This oversight may further spur
UPICs to ensure that their projects result
in recoveries sufficiently large to justify
the renewal of their contracts.

UPIC INVESTIGATION PROCEDURES

UPICs’ work begins with screening leads—
whether those leads were referred to the
UPIC or proactively generated—to deter-
mine the need for further investigation.
Screening activities can include interviews
with beneficiaries and/or a complainant,
data analysis, analysis of regulations, and
coordination with MACs to understand
their prior activities with respect to a pro-
vider, such as medical record reviews and
education. Subject to narrow exceptions,
these screening activities all take place
without any direct interaction between the
UPIC and the provider under review. CMS
requires UPICs to complete their screening
within 45 days of receiving a lead.

At the conclusion of the screening pro-
cess, a UPIC closes its investigation if the
UPIC determines that the provider does
not appear to have engaged in fraud,
waste, or abuse. The UPIC may nonethe-
less refer the provider for appropriate
action, such as education from a MAC or
a Quality Improvement Organization. If a
UPIC determines that a lead warrants fur-
ther investigation, the UPIC submits infor-
mation about the lead to CMS through the
UCM using a designated “Vetting Form.”
UPICs are not permitted to transition to
a full investigation until CMS approves.
If CMS reviews the UPIC’s initial findings
from the screening process and agrees
with the UPIC that additional investiga-
tion is appropriate, then the UPIC can
launch an investigation. Otherwise, UPICs
are required to close the lead.
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It is at the investigation stage that pro-
viders under scrutiny first come into con-
tact with a UPIC. In addition to engaging
in the same types of activities, UPICs can
use at the screening stage, UPICs can also
take steps that make their investigation
apparent to the targeted provider, includ-
ing by requesting and reviewing medical
records and interviewing referring provid-
ers. Before contacting a provider, the UPIC
must review the UCM to confirm there
are no ongoing law enforcement activities
regarding that provider. Medical record
reviews form a core part of the investiga-
tive phase, and CMS encourages UPICs to
undertake medical record reviews early in
an investigation.

At the conclusion of its investigation,
the UPIC makes a decision on whether the
potential fraud, waste, or abuse was sub-
stantiated. If so, the UPIC refers the matter
to law enforcement, generally to HHS-OIG
or a U.S. Attorney’s Office. If law enforce-
ment accepts the case, they may pursue a
variety of healthcare fraud charges, includ-
ing a False Claims Act case. If law enforce-
ment declines the case, UPICs are supposed
to work with CMS to implement adminis-
trative remedies, including suspension or
denial of payments and the recovery of
overpayments, and potentially pursue civil
monetary penalties.

If the UPIC decides that the potential
fraud, waste, or abuse was not substanti-
ated, but the UPIC did identify errors in
claim submission, the UPIC may elect to
refer the provider to the relevant MAC for
additional education and training, in addi-
tion to possibly seeking a broader recovery
of overpayments. If the MAC continues to
encounter billing issues with the provider,
the MAC can refer the provider to HHS-
OIG or CMS for the imposition of civil
monetary penalties.

Best PrAcTICES FOR RESPONDING TO UPIC
INQUIRIES

By the time a provider receives a med-
ical record request, the provider has

unknowingly been under a UPIC’s micro-
scope for some time: a UPIC has already
generated or received a lead, engaged in
screening activities, submitted a recom-
mendation to CMS to open an investiga-
tion, and received approval from CMS to
do so. Although the inquiry is new to the
provider, the UPIC already has developed
some initial conclusions about the pro-
vider's claim submissions. But the good
news for a provider in this situation is
that if a UPIC is handling the outreach,
the provider can generally infer that
there is no open law enforcement inves-
tigation on the same issue. The provider
also still has an opportunity to avoid the
UPIC inquiry evolving into a law enforce-
ment matter.

Providers should implement internal
procedures that facilitate efficient identi-
fication and escalation of any UPIC inqui-
ries to legal and compliance functions.
UPICs demand the production of medical
records within a very short timeframe,
generally about two weeks. Missing the
initial production deadline is not a good
start to developing a relationship that
demonstrates the provider’s good faith
compliance efforts.

But if meeting the initial production
deadline is not feasible, providers should
not be afraid to negotiate for a reason-
able extension, just like they would when
responding to a Department of Justice
Civil Investigative Demand. It is particu-
larly important to take the time to carefully
organize the records produced, to mini-
mize the risk that the UPIC erroneously
fails to identify relevant documentation.

Ideally prior to producing records,
but if not in parallel, providers should
seek to understand why the UPIC has
requested the records. Providers should
carefully scrutinize the record request for
clues about the issue of concern, and a
coder should review the requested medi-
cal records to identify potential a pat-
tern of billing errors. An external coder
may be preferred at this stage, in order
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to introduce a fresh perspective and offer
benchmarking insights.

Ifthe records the provider will be produc-
ing, or did produce, include errors reflect-
ing receipt of overpayments, the provider
should consider working to understand the
breadth of the errors, which can also help
shed light on the root cause of the errors.
For example, are the errors the result of a
localized misunderstanding by one prac-
tice location, or are the errors instead the
result of an enterprise-wide policy that
may be inconsistent with the government’s
interpretation of applicable coding rules? If
the company’s policies and procedures are
at fault, the provider should promptly and
proactively implement revised versions
and retrain staff. This voluntary action
helps demonstrate to the government that
the provider takes remediation seriously
and as a result, government-mandated
remediation is unnecessary.

An important part of a provider's inter-
nal review is assessing whether the pro-
vider has an obligation to make a broader
repayment of overpayments. UPICs issue
letters to providers memorializing their
findings, and even where cases are not
referred to law enforcement, these letters
often include language stating that the pro-
vider should consider itself on notice that
it must exercise reasonable diligence under
the 60-day overpayment rule to engage in
a broader multi-year lookback and return
identified overpayments. The provider’s
decision in this regard has potential tre-
ble damages implications under the False
Claims Act and should be carefully consid-
ered with input from legal counsel.

CoNcCLUSION

Providers accustomed to receiving peri-
odic MAC medical record requests may

be inclined to view a UPIC medical record
in a similar light. However, unlike a MAC
inquiry, a UPIC request for medical records
constitutes a tacit disclosure that both a
UPIC and CMS have already identified evi-
dence they believe reflects potential fraud,
waste, and abuse. This is because the medi-
cal record request is preceded by a string of
investigative activities that occurred unbe-
knownst to the provider.

HHS-OIG's September 2022 report
lauded UPICs for the promise they hold
“for leveraging cross-program consolida-
tion to strengthen oversight by employing
new collaborative processes, analytical
tools, and technology to conduct program
integrity activities.”!® However, HHS-OIG
offered several suggestions to enhance the
robustness of the UPIC program, particu-
larly with respect to audits of the Medicaid
program—recommendations CMS com-
mitted to implementing. Providers can
expect that UPICs will only continue to
grow more sophisticated in how they
approach their work and more connected
to other stakeholders throughout the life
cycle of their investigations.
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