And Now A Word From The Panel: Rare MDL Moments
By Alan Rothman (July 24, 2024)

This article is part of a bimonthly column that "rides the circuit" with
the Judicial Panel on Multidistrict Litigation as it meets every other
month. With summer in full force, the panel makes a trip to the
upper northeast region for its July session in Portland, Maine, another
state without a major league baseball team.

The panel enters the Pine Tree State with a lighter docket when it
considers four new multidistrict litigation petitions, with one
additional petition withdrawn from consideration.[1] This docket
builds on the 23 petitions already ruled on by the panel during the
first half of the year.
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Subsequent to the panel's May hearing session in Salt Lake City, there have been a number
of rare moments in baseball, including a pitcher recording a win without ever throwing a
pitch,[2] and an even rarer 1-3-5 triple play — a triple-play configuration not seen in 95
years, well before the panel came into existence.[3]

With these baseball rarities top of mind, we thought it would be intriguing to consider rare
moments in the MDL world as well.

To begin our trip down MDL nostalgia lane, we need look no further than the panel's May
session. Looking back at that session, the panel granted seven of the eight petitions before
it. It's a somewhat rare occurrence to have such a high batting average — .875 — for a
panel session, and just one shy from granting every single new petition before it.

With the granting of these seven petitions, the panel increased its season average to a
whopping .739, granting a total of 17 of the 23 petitions on which it has ruled this year, a
panel batting average not seen on an annual basis in more than a decade.

Moreover, after the rare occurrence from the March session of a two-week delay from
hearing session day to the first decision, the panel returned to its quick pace of issuing
decisions. All of the decisions on new MDL petitions considered at the May session were
entered by June 7, the end of the week following that session.[4] The seven new MDL
proceedings from the May hearing session are venued in Georgia, Minnesota (two MDLs),
New Jersey, Ohio, Texas and Virginia, respectively.

The overall number of pending MDL proceedings has ticked up slightly to 177, from 170
proceedings at the beginning of May.[5] The panel has closed out only eight MDL
proceedings this year.[6]

Product liability MDLs continue to dominate the MDL landscape, now representing more than
38% of the total humber of MDL proceedings, 68 out of 177 MDLs.[7] The 177 MDL
proceedings encompass a total of 417,521, a bit below the 432,933 actions at the beginning
of May.[8]

There remain 21 proceedings that have more than 1,000 pending actions, 11 of which have
more than 5,000 pending actions, and all of which are from among the product liability
MDLs.[9]
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As we have reminded our readers, these tallies are just civil actions, not the total number of
plaintiffs, and the figures do not include unfiled claimants.

Rare MDL Moments

We have already noted above a few recent rare
MDL moments for the panel, including: (1) an
unusually high rate of granting MDL petitions
both with respect to the May hearing session
and overall this year; (2) the timing of panel
decisions; and (3) a venue streak for panel
hearing sessions in states without a major
league baseball team.

But following the recent trend of rare moments
in baseball, let's explore a few additional rarities
this year in MDL panel practice:

e Go West: In a rare departure from its
usual venue for its January hearing
session, the panel headed west to
California, rather than its typical Florida
destination.[10]

e They come in pairs: In an unusual twist,
in each of the first three panel hearing
sessions this year, the panel established
two new MDL proceedings in the same
federal judicial district — two in
the Northern District of Ohio in the
January session; two in the Northern
District of California in the March session;
and two in the District of Minnesota in
the May session.[11]

e New vistas: In cases heard at a single
hearing session in March, the panel
established new MDL proceedings in two
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states which did not have a then-current MDL proceeding — Utah and West

Virginia.[12]

When will the panel issue its decisions from the July hearing session? Will the panel add to
its near record-setting batting average? Will the pace of new MDL petitions pick up? What
new panel records will be broken next? Will we see new venues for MDL proceedings,
perhaps even a first-ever Alaska based MDL? Will the panel again establish multiple MDLs in

the same judicial district?



Stay tuned for our next edition of "And Now a Word from The Panel," when the panel heads
northeast to Music City, aka Nashville, Tennessee, yet another state without a major league
baseball team, for its Sept. 26 hearing session and final hearing of the 2024 baseball
season.
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