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Commission Regulation (EC) No. 802/2004 of 21 April 2004 
(as last amended by Regulation (EU) No. 1269/2013) (“Imple-
menting Regulation”) addresses procedural matters relating 
to notifications (including forms), time limits, the right to be 
heard, file access, treatment of confidential information and 
submission of commitments. 

Five sets of EC guidelines address substantive assessment 
issues on: the Relevant Market (1997); Horizontal Mergers (2004); 
Acceptable Remedies (2004); Restrictions Directly Related and 
Necessary to Concentrations (2005); and Non-Horizontal Mergers 
(2008).  

Following a public consultation in 2020 and the issuance of a 
staff working paper in 2021, the EC published a call for evidence 
in early 2022 in which it indicated its intention to adopt, in the 
first quarter of 2023, a revised Notice on the Relevant Market 
that will take into account developments over the past 20 years.  
The developments driving the revisions are digitalisation, new 
ways of offering goods and services and what the EC calls “the 
increasingly interconnected and globalized nature of commer-
cial exchanges”.  Before adopting the new notice, the EC intends 
to publish a first draft for public consultation.  The intention was 
to open the 12-week public consultation in June 2022; however, 
this has not yet been launched at the time of publication. 

The EC has also issued procedural guidelines, including the 
important Consolidated Jurisdictional Notice (2008) (“CJN”) 
addressing issues relating to the concept of concentration and the 
jurisdictional thresholds.  Other EC procedural notices cover: 
Case Referral between the EC and NCAs (2005); Access to the 
File (2005); the Hearing Officer (2011); and a Simplified Proce-
dure for concentrations not raising competition concerns (2013).  
In March 2021, the EC issued guidance on the referral mechanism 
in MR Art. 22 (see question 2.7).  In May 2022, the EC published 
draft measures aimed at increasing the number of mergers bene-
fitting from the simplified notification and review procedure and 
further simplifying that procedure (see question 3.11).

To accompany the foregoing, the EC has also published “best 
practice” guidelines on: the Conduct of Merger Control Proceed-
ings (2004); Submission of Economic Evidence (2011); Divestment 
Commitments (2013); Disclosure of Information in Data Rooms 
(2015); and Preparation of Public Versions of Decisions (2015). 

See the DG COMP website for the texts of all of the fore-
going documents: http://ec.europa.eu/competition-policy/mer- 
gers/legislation/legislation_en.

Finally, under EU Court of Justice case-law pre-dating the 
MR, the basic EU competition law provisions, Articles 101 and 
102 of the Treaty on the Functioning of the European Union 
(“TFEU”) can apply to certain concentrations.  Under the MR 
(Article 21), however, the MR alone can apply to concentrations as 

12 Relevant Authorities and Legislation 

1.1	 Who is/are the relevant merger authority(ies)?

In the European Union (“EU”) and the slightly broader Euro-
pean Economic Area (“EEA”) (which comprises the Member 
States of the EU plus Iceland, Liechtenstein and Norway), a 
one-stop-shop principle applies for concentrations (see question 
2.1) that meet certain jurisdictional thresholds (see question 2.4), 
subject to certain exceptions (see question 2.7).  

The European Commission (“EC”) in Brussels is the “one- 
stop-shop” to which such concentrations must be notified.  The 
Directorate-General for Competition (“DG COMP”) is the EC 
department responsible for vetting the concentrations.  Olivier 
Guersent is the Director-General of DG COMP.

The European Commissioners decide, as a body, to clear or 
prohibit notified concentrations based on the outcome of DG 
COMP’s review under the “significant impediment to effective 
competition” test (see question 4.1).  For concentrations cleared 
at the end of a phase I review (see question 3.7), however, the 
body of Commissioners have delegated the power to adopt the 
clearance decision to the Commissioner responsible for compe-
tition policy.  Margrethe Vestager (Denmark) is the Competi-
tion Commissioner. 

Concentrations not caught by the EU jurisdictional thresh-
olds may be reviewable by the national competition authori-
ties (“NCAs”) of EU/EEA countries under their respective 
national merger control rules.  Mechanisms are in place allowing 
for referrals of concentrations between the EC and the NCAs 
(see question 2.7).

Under the agreement on the United Kingdom’s (“UK”) with-
drawal from the EU (“Brexit”), the one-stop-shop principle 
applied as regards the UK during a transition period that ended 
on 31 December 2020 to all concentrations notified to the EC 
before the end of that period.  The UK now falls outside the 
scope of the one-stop-shop principle and can apply its own 
merger control rules to concentrations notified to the EC.

1.2	 What is the merger legislation?

The Merger Regulation, Council Regulation (EC) No. 139/2004 
of 20 January 2004 (“MR”), contains the rules for notification 
and assessment of concentrations, including the transactions 
covered, the jurisdictional thresholds, the notification require-
ment, the obligation to suspend implementation pending clear-
ance, the substantive assessment standard and the fundamental 
procedures and administrative sanctions.
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22 Transactions Caught by Merger Control 
Legislation

2.1	 Which types of transaction are caught – in 
particular, what constitutes a “merger” and how is the 
concept of “control” defined?

The MR applies to transactions when they constitute a “concen-
tration” (MR Art. 3(1)).  A transaction constitutes a concentra-
tion when it results in a change in the control of an undertaking 
on a lasting basis. 

In the context of competition law, the concept of an “under-
taking” encompasses, according to case-law, every entity under 
common control engaged in an economic activity, irrespec-
tive of its legal status and the way in which it is financed (Case 
C-41/90 Höfner and Elser (1991) ECR I 2010, para. 21).

The “change” of control on a lasting basis may result from the 
merger of two or more independent undertakings; it may also 
result from the acquisition of direct or indirect control of an 
undertaking by one or more persons already controlling another 
undertaking or by one or more other undertakings.  The MR 
catches both share and asset acquisitions.  The creation of a new 
joint venture (“JV”) that will be jointly controlled by two or 
more undertakings and will perform on a lasting basis all the 
functions of an autonomous economic entity is also deemed to 
constitute a concentration (see question 2.3). 

The MR defines “control” as the possibility of exercising deci-
sive influence (MR Art. 3(2)).  The CJN (11–90) explains the 
EC’s interpretation of the concept of control in detail.  Control 
results from ownership or the right to use all or part of an under-
taking’s assets.  It also results from rights, contracts or any other 
means conferring decisive influence on the composition, voting 
or decisions of the organs of an undertaking.  An undertaking 
can exercise control on a de jure or de facto basis.  Veto rights over 
the appointment of senior management or the determination of 
the budget typically confer the power to exercise decisive influ-
ence on the undertaking concerned.  Veto rights over a business 
plan will normally also do so if the business plan sets out details 
on the company’s aims and measures for achieving those aims.  
Veto rights over the company’s investment policy confer control if 
investments constitute an essential feature of the market in which 
the company is active.  In contrast, veto rights relating to deci-
sions on the essence of the company (changes in the statutes or 
the capital, liquidation, etc.) are considered normal protection of 
minority shareholders’ rights and do not confer decisive influence. 

For conceptual purposes, the CJN distinguishes between “sole” 
control, in which one undertaking exercises decisive influence 
over another undertaking, and “joint” control, in which two or 
more undertakings exercise such influence jointly.  Many different 
types of control situations are possible.  Two shareholders each 
owning 50% of the shares and voting rights of a company is a 
classic example of “joint” control.  The owner of the majority of a 
company’s shares and voting rights will normally have the power 
to exercise decisive influence over that company.  If none of the 
minority shareholders have veto rights relating to the compa-
ny’s business plan or investment policy (see above), the majority 
shareholder will normally exercise “sole” control.  In contrast, if 
one or more minority shareholders have such veto rights, those 
minority shareholders and the majority shareholder will exercise 
“joint” control over the company.  Similarly, if there is no majority 
shareholder but a minority shareholder has such veto rights, that 

defined in its Article 3 (see question 2.1 below) and the EC lacks 
procedural powers to assess such concentrations under Articles 
101 and 102 TFEU outside the MR.  Whether an NCA can apply 
Article 102 to a concentration that is not subject to review under 
the MR or under national merger control laws is an open issue 
that the EU Court of Justice is expected to decide soon (Case 
C-449/21).  In October 2022, Advocate General Kokott advised 
the Court that an NCA may assess under Article 102 a concentra-
tion that is not subject to ex ante review by the EC under the MR 
or by the NCAs under national merger control laws.  It remains 
to be seen whether the Court will follow that advice.

1.3	 Is there any other relevant legislation for foreign 
mergers?

Yes.  The EEA Agreement between the EU, its Member 
States and three of the countries belonging to the European 
Free Trade Association – Iceland, Liechtenstein and Norway 
(“EFTA States”) extends the one-stop-shop principle.  Under 
that agreement, the EFTA States may not review transactions 
caught by the EU jurisdictional thresholds, even if all the parties 
to the transaction are from the EFTA States (see question 6.1).  
(See also the discussion of the cooperation agreements with the 
United States (“U.S.”) and Canada in question 6.1.)

In March 2019, the EU adopted a regulation establishing a 
framework for the Member States, and in some cases the EC, 
to screen, and under certain conditions oppose, foreign direct 
investments (“FDIs”) in EU companies and sectors considered 
strategically important (see questions 1.5 and 2.7).

1.4	 Is there any other relevant legislation for mergers 
in particular sectors?

No, but see questions 1.5, 2.7, 3.2 and 7.2 below.

1.5	 Is there any other relevant legislation for mergers 
which might not be in the national interest?

In March 2019, the EU adopted a regulation establishing a coop-
eration mechanism for screening inward FDIs.  Under this coop-
eration mechanism, which has applied since 11 October 2020, 
Member States must exchange information on FDIs taking place 
in their territory with the EC and other Member States.  They also 
need to take into account concerns raised by the EC and other 
Member States on FDIs threatening security or public order in the 
EU, or threatening projects or programmes of EU interest.  The 
regulation further sets out certain guiding principles for Member 
States wishing to maintain or adopt FDI screening rules at a 
national level.  Among others, the regulation identifies screening 
criteria that Member States may apply in assessing the impact of 
FDIs in their markets.  These criteria examine both the sensitivity 
of targeted sectors (e.g., critical infrastructure, critical technolo-
gies and dual-use items, supply of critical inputs, access to sensi-
tive information, media freedom) and certain qualities of foreign 
investors (e.g., investors that are government owned, already have 
interests in sensitive sectors or appear involved in illegal activi-
ties).  Last, the regulation encourages international cooperation 
on issues relating to FDI screening.

See also the discussion in question 2.7 of Member State meas-
ures to protect legitimate interests under MR Art. 21(4).
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aggregate worldwide turnover of all the undertakings concerned 
exceeds €2,500 million; (ii) in each of at least three EU Member 
States, the combined aggregate turnover of all the undertakings 
concerned exceeds €100 million; (iii) in each of at least three 
of those same EU Member States, the aggregate turnover of 
each of at least two of the undertakings concerned exceeds €25 
million; and (iv) the aggregate EU-wide turnover of each of at 
least two of the undertakings concerned exceeds €100 million.

Even if the above primary or secondary thresholds are met, 
however, the concentration will not have a Community dimen-
sion if each of the undertakings concerned achieves more than 
two-thirds of its aggregate EU-wide turnover within the same 
EU Member State (the “two-thirds rule”).

In applying the thresholds, the “undertakings concerned” 
are the merging parties in the case of a merger, the acquirer(s) 
of control and the target in the case of a share or asset acquisi-
tion, and the jointly controlling companies in the case of the 
creation of a new full-function JV.  In the case of such a new 
JV, if a parent undertaking will transfer a business to the JV, the 
business in question is part of that parent undertaking for the 
purposes of the thresholds. 

If a JV acquires another undertaking, the question arises 
whether the JV is the acquiring undertaking concerned (in 
which case, the turnovers of the jointly controlling parent under-
takings are attributed to the JV) or whether each of the JV’s 
jointly controlling parent companies is a distinct undertaking 
concerned for the application of the filing thresholds.  Under 
the CJN (146–147), if the JV has a “full-function” character (see 
question 2.3), the EC will normally consider that the JV itself is 
the undertaking concerned on the acquirer side; however, if the 
JV is a “mere vehicle” for an acquisition by the parent compa-
nies, the EC will consider each of the parent companies to be 
distinct undertakings concerned.  In October 2020, the General 
Court (Case T-380/17) interpreted the CJN as meaning that, 
even in the case of a full-function JV, the EC can consider the 
economic reality in order to establish whether the parent compa-
nies are the real players behind a concentration, in which case 
they will each be separate undertakings concerned for the appli-
cation of the filing thresholds. 

In all cases, the “undertaking” includes not just the entity that 
is a direct party to or subject of the agreement or bid but also 
all other entities in a relationship of common control with that 
entity (e.g., the target entity and all its controlled subsidiaries).

The CJN (124–194) explains the concept of undertaking 
concerned, the notion of turnover (net sales revenue), what 
the relevant turnover is (external sales net of rebates and taxes 
directly related to turnover) and how to determine it (most 
recent audited financial accounts with adjustments for subse-
quent acquisitions and divestitures).  The CJN (195–220) also 
describes the methods for allocating turnover geographically 
(normally, to the country where the customer is located) and 
explains the special rules for determining the turnover of finan-
cial and insurance undertakings.

Finally, two MR mechanisms can result in the EC obtaining 
jurisdiction over concentrations that fall below the Commu-
nity dimension thresholds, and two additional MR mecha-
nisms permit the EC to transfer jurisdiction over all or parts of 
a concentration with a Community dimension (see question 2.7).

2.5	 Does merger control apply in the absence of a 
substantive overlap?

Yes.  All concentrations (see question 2.1) with a Community 
dimension (see question 2.4) must be notified, regardless of 
whether there is a substantive overlap between two or more of the 
undertakings concerned.  However, a simplified procedure may 
apply in the absence of a substantive overlap (see question 3.11).

minority shareholder will normally exercise negative “sole” control 
over the company.  If there is no majority shareholder and two or 
more minority shareholders have such veto rights, they will exer-
cise “joint” control.  A minority shareholder may also exercise de 
facto sole control if it is the largest shareholder and is highly likely 
to achieve a majority at the shareholders’ meeting.  The failure of 
an acquirer of a leading and substantial minority shareholding to 
realise that it had acquired de facto sole control has led to EC fines 
(see question 3.3).  

2.2	 Can the acquisition of a minority shareholding 
amount to a “merger”?

The acquisition of a minority shareholding in a company can 
amount to a “concentration” if the minority shareholder thereby 
acquires control of the company (see question 2.1).  

In contrast, the acquisition of a minority shareholding not 
conferring control on the acquirer is not a concentration caught 
by the MR. 

2.3	 Are joint ventures subject to merger control?

The MR deems creation of a new jointly controlled JV to consti-
tute a concentration, but only if the JV will perform, on a lasting 
basis, all the functions of an autonomous economic entity (MR 
Art. 3.4).  That is the case whether the new JV is a so-called 
“greenfield operation” or whether the parties contribute existing 
assets to it.  

Moreover, the EU Court of Justice held in 2017 that a change 
in the control of an existing undertaking from sole to joint 
results in the creation of a JV and will constitute a concentra-
tion under the MR only if the JV will perform, on a lasting 
basis, all the functions of an autonomous economic entity (Case 
C-248/16).  Prior to that ruling, the EC had considered that such 
a change resulted in a concentration even if the existing under-
taking did not have a full-function character after the transac-
tion (CJN 91).

A JV has a full-function character when it will operate on 
a market on a lasting basis and perform functions normally 
performed by other undertakings operating on that market.  It is 
not full-function if it will only take over from its parents one or 
more specific functions without having its own market presence 
or market access.  Sales to the parents accounting for more than 
half of the JV’s turnover may undermine the JV’s full-function 
character, unless the parties can demonstrate that the JV will be 
free to sell its goods or services to third-party customers and will 
deal with its parents at arm’s length.

The CJN (91–109) explains these requirements in detail.

2.4	 What are the jurisdictional thresholds for 
application of merger control?

Parties must notify a concentration to the EC for clearance prior 
to implementation if it has a so-called “Community dimension” 
(MR Art. 1(2)).

A concentration has a Community dimension where (i) the 
combined aggregate worldwide turnover of all the undertak-
ings concerned exceeds €5,000 million, and (ii) the aggregate 
EU-wide turnover of each of at least two of the undertakings 
concerned exceeds €250 million.

A concentration that does not meet the foregoing primary 
thresholds will nevertheless have a Community dimension 
where all the following conditions are met: (i) the combined 



105Sidley Austin LLP

Merger Control 2023
© Published and reproduced with kind permission by Global Legal Group Ltd, London

Two or more transactions also constitute a single concentra-
tion if (i) they are interdependent because the parties would not 
complete one without the other, and (ii) the same undertaking 
ultimately acquires control. 

A single concentration also arises where the same under-
taking acquires control of another undertaking through a series 
of transactions in securities that take place within a reasonably 
short period. 

The CJN (36–50) explains in detail the circumstances in 
which these rules can come into play.

32 Notification and its Impact on the Trans-
action Timetable

3.1	 Where the jurisdictional thresholds are met, is 
notification compulsory and is there a deadline for 
notification?

Notification is compulsory.  Subject to very limited exceptions 
(see question 3.8), a concentration meeting the thresholds must 
be notified before implementation and may not be implemented 
prior to clearance (MR Arts 4(1) and 7(1)).

3.2	 Please describe any exceptions where, even though 
the jurisdictional thresholds are met, clearance is not 
required.

Application of the MR is without prejudice to Article 346 of the 
TFEU, which permits EU Member States to take measures they 
consider necessary in order to protect essential security interests 
connected with the production of or trade in arms, munitions 
and war material.  A similar provision applies with respect to the 
EFTA States under the EEA Agreement (see question 1.3).  In a 
number of cases, EU Member States have instructed parties to 
concentrations meeting the jurisdictional thresholds not to notify 
the parts of those transactions relating to the defence sector.

3.3	 Is the merger authority able to investigate 
transactions where the jurisdictional thresholds are not 
met? When is this more likely to occur and what are the 
implications for the transaction?

Two MR mechanisms can result in the EC obtaining jurisdic-
tion over transactions that fall below the Community dimen-
sion thresholds, regardless of whether they are reviewable under 
national merger control laws. 

Three Member State Rule: First, the parties to a concen-
tration that does not have a Community dimension under the 
primary or secondary turnover thresholds (see question 2.4) may 
request the EC to examine their transaction if it is capable of 
being reviewed under the national competition laws of at least 
three EU Member States (MR Art. 4(5)).  The parties are more 
likely to take advantage of this possibility when they consider 
that a one-stop review by the EC will be more efficient, more 
rapid and less costly than multiple reviews at Member State level 
or when they consider that a positive outcome is more likely 
before the EC than before the competent NCAs.  The parties 
must make the request using the Form RS attached as Annex 
III to the Implementing Regulation (see question 1.2).  If none 
of the EU Member States that are competent to examine the 
concentration express disagreement, the MR deems the concen-
tration to have a Community dimension.  The parties must then 
notify the concentration to the EC, and no EU Member State 
may apply its national competition law to the transaction.  In 
contrast, an expression of disagreement by any of the competent 
Member States renders the mechanism inapplicable. 

2.6	 In what circumstances is it likely that transactions 
between parties outside your jurisdiction (“foreign-to-
foreign” transactions) would be caught by your merger 
control legislation?

A foreign-to-foreign transaction is caught by the MR’s notifica-
tion and clearance requirements if it is a concentration (see ques-
tion 2.1) and has a Community dimension (see question 2.4).

2.7	 Please describe any mechanisms whereby the 
operation of the jurisdictional thresholds may be 
overridden by other provisions.

Under the two-thirds rule (see question 2.4), a concentration 
meeting the primary or secondary turnover thresholds is deemed 
not to have a Community dimension if each of the undertak-
ings concerned achieves more than two-thirds of its aggregate 
EU-wide turnover within one and the same EU Member State.

Where a concentration does not have a Community dimen-
sion, it may be reviewable in one or more EU/EEA Member 
States.  All the EU/EEA Member States, except Liechtenstein 
and Luxembourg, have their own national merger control laws 
that may apply.  Each such national law has its own distinct set 
of jurisdictional thresholds.

Referrals by the parties or Member States to the EC:  Two 
MR mechanisms can result in the EC obtaining jurisdiction over 
transactions that fall below the Community dimension thresh-
olds.  See question 3.3. 

Referrals by the EC to Member States: Two further MR 
mechanisms permit the EC to transfer jurisdiction over all or 
parts of a concentration that has a Community dimension.  First, 
before a concentration with a Community dimension is notified, 
the parties may submit a reasoned submission to the EC and EU 
Member States, requesting that the NCA of the affected Member 
State vet the transaction instead (MR Art. 4(4)).  Second, regard-
less of whether the parties make such a request, the NCA of that 
country may do so (MR Art. 9).  Both mechanisms apply where 
the concentration threatens to affect competition in a distinct 
market located within an EU Member State.

EC Guidance: The EC Notice on Case Referral (comple-
mented by the 2021 guidance for Article 22 referrals) reviews 
the legal criteria that each of the above four referral mecha-
nisms must satisfy and sets out the factors that must be taken 
into account when referral decisions are made.

Protection of Legitimate Interests: In addition, as an 
exception to the one-stop-shop principle, EU Member States 
may take appropriate measures in order to protect legitimate 
interests other than those the MR takes into consideration, 
provided those interests are compatible with EU law (MR Art. 
21(4)).  These provisions permit EU Member States to impose 
restrictions on and possibly prohibit a notified concentration 
cleared by the EC.  The MR expressly recognises public secu-
rity, plurality of the media and prudential rules as constituting 
legitimate interests compatible with EU law.  A Member State 
wishing to consider any other public interest in reviewing a 
concentration must first notify that interest to the EC for assess-
ment of compatibility with EU law.

2.8	 Where a merger takes place in stages, what 
principles are applied in order to identify whether the 
various stages constitute a single transaction or a series 
of transactions?

Where the same buyer and seller undertakings engage in two or 
more transactions with each other within a two-year period, the 
MR treats all those transactions as a single concentration arising 
on the date of the last transaction.
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3.4	 Where a merger technically requires notification 
and clearance, what are the risks of not filing? Are there 
any formal sanctions?

The EC is empowered to impose fines not exceeding 10% of 
the aggregate worldwide turnover of each of the undertakings 
concerned where they intentionally or negligently fail to notify a 
concentration (MR Art. 14(2)).  

The risk of the EC imposing a fine if it establishes failure 
to notify is high; however, so far, the EC has needed to do so 
only rarely.  The most recent instances date from 2009 and 2014, 
when acquirers of substantial minority shareholdings conferring 
de facto sole control (see question 2.1) failed to notify and imple-
mented their respective acquisitions without obtaining clear-
ance (Cases M.4994, 2009 and M.7184, 2014).  Although the EC 
cleared the two transactions after their belated notifications, it 
imposed fines of €20 million, respectively, on the acquirers.

The EU Court of Justice (Case C-10/18 P) confirmed in 2020 
that failure to notify is a separate and distinct offence from the 
offence of failing to respect the standstill obligation (see ques-
tion 3.8). 

3.5	 Is it possible to carve out local completion of a 
merger to avoid delaying global completion?

In principle, no.  See below (question 3.8) regarding the legal 
obligation not to implement a concentration with a Commu-
nity dimension prior to clearance.  This “standstill” obligation 
applies to the whole of the concentration, including parts outside 
the EEA.  In principle, completion of any part of a concentra-
tion with a Community dimension anywhere in the world prior 
to obtaining EC clearance is a violation of this “standstill” 
requirement.  Exceptionally in an appropriate case, however, the 
EC may grant a derogation from this requirement (see question 
3.8).  It has permitted completion of non-EEA parts pending 
MR clearance in at least one case (Case M.4151, 2006) but has 
refused in at least one other (e.g., Case M.5969, 2011).

3.6	 At what stage in the transaction timetable can the 
notification be filed?

The notifying parties may file a notification before the parties 
conclude an agreement if the parties can demonstrate to the EC 
both their intention to enter into an agreement and a concrete 
plan to do so; for example, based on an agreement in principle, a 
memorandum of understanding or a letter of intent.  In the case 
of a public bid, the earliest point would normally be immediately 
after announcement of the intention to launch the bid.  Due 
to the consequences of the COVID-19 outbreak, DG COMP 
encourages parties to discuss the timing of notifications with 
the relevant case teams and to notify electronically.

3.7	 What is the timeframe for scrutiny of the merger by 
the merger authority? What are the main stages in the 
regulatory process? Can the timeframe be suspended by 
the authority?

The timeframe for scrutiny essentially depends on whether 
the notified concentration can be cleared during the initial 
– “phase I” – investigation (25 working days) or needs to go 
through the detailed – “phase II” – investigation (additional 90 
working days).  At both stages, extension and/or suspension of 
the review period is possible depending on the circumstances 

Article 22 Referrals to the EC: Second, one or more EU 
Member States may ask the EC to examine a concentration 
that does not meet the Community dimension thresholds if 
the transaction affects trade between EU Member States and 
threatens competition within the requesting country (MR Art. 
22).  Other EU/EEA countries may join such a request.  If the 
EC agrees to intervene, the scope of its jurisdiction is limited 
to the requesting country (or countries).  This has led in some 
cases to parallel investigations of the same transaction, i.e., by 
the EC for the requesting country and by NCAs in other EU 
Member States.  

Until recently, the EC’s practice was to discourage Article 
22 referral requests from Member States not having jurisdic-
tion over the transaction under their national merger control 
laws, because experience had shown that these transactions were 
unlikely to significantly impact the internal market.  In September 
2020, however, in a speech at the annual competition conference 
of the International Bar Association, Commissioner Vestager 
announced the EC’s intention to start accepting such referrals in 
mid-2021, regardless of whether the referring Member States have 
the power to review them.  One of the purposes of this change in 
practice is to enable the EC to obtain jurisdiction over so-called 
“killer acquisitions” by dominant market operators of young and 
innovative companies with limited current revenues but large 
market potential (see question 6.3).  

In March 2021, the EC issued practical guidance on the 
Article 22 referral mechanism, complementing the existing 
general guidance in the EC Notice on Case Referral (2005).  
Under the 2021 guidance (para. 19), referral of a transaction that 
is not notifiable in the referring Member State will normally be 
appropriate where a party’s turnover does not reflect its actual 
or potential competitive potential; for example, where it is a 
start-up that has not yet developed a business model generating 
significant revenues.  The 2021 guidance also addresses proce-
dural aspects of Article 22 referrals.  According to the guidance 
(paras 28–31):
■	 Where notification is not required in the referring Member 

State, that country must submit its referral request at most 
within 15 working days of the date on which it obtained 
sufficient information about the concentration to make 
a preliminary assessment that the transaction meets the 
requisite criteria of affecting trade between EU countries 
and threatening competition in the requesting country. 

■	 Other Member States may join the initial request within 
15 working days of the EC’s informing them about that 
request.

■	 The EC will have 10 working days after the end of the latter 
period to decide whether to examine the concentration.

The standstill requirement under MR Art. 7 (see question 3.8) 
applies if the parties have not already implemented the concen-
tration on the date the EC informs them that it has received the 
referral request.

The EC accepted the first Article 22 referral request under 
this new policy in April 2021 (Case M.10188).  The notifying 
party appealed to the General Court, which recently upheld 
the EC’s acceptance of the referral (Case T-227/21); the noti-
fying party has appealed that ruling to the EU Court of Justice.  
In July 2021, the EC opened an in-depth phase II investiga-
tion of the transaction.  While the investigation was ongoing, 
however, the parties went ahead and implemented the transac-
tion in August 2021, resulting in the EC opening an investiga-
tion for violation of the standstill requirement (Case M.10483) 
and adopting interim measures to restore and maintain condi-
tions of effective competition pending the outcome of the EC’s 
phase II review (Case M.10493).  In September 2022, the EC 
prohibited the transaction (see question 6.2).
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the case number, the date of the notification and the provisional 
phase I end date, and updates this information page with other 
key dates as the review progresses.  Several days after the filing, 
the EC publishes a notice in the EU Official Journal, inviting 
third parties to submit their observations within a specified 
period following the date of the publication.  The case team can 
also send market test questionnaires to customers, competitors 
and suppliers.

If the case team’s review does not raise serious doubts as to 
the compatibility of the concentration with the internal market 
(i.e., risk that the transaction would significantly impede effec-
tive competition in the EU’s internal market, see question 4.1), 
the EC will adopt a clearance decision on or before the review 
period’s 25th working day.  Since the 1990 inception of EU 
merger control, the EC has cleared approximately 90% of all 
notified concentrations unconditionally in phase I.  Since the 
introduction of the simplified procedure (see question 3.11) in 
2000, clearances by that procedure account for approximately 
66% of all unconditional phase I clearances.

In contrast, if the review raises serious doubts, the case team 
will hold a “state of play” meeting with the notifying parties 
on or around the 15th working day of phase I.  The notifying 
parties then have the option of submitting remedies removing 
those serious doubts (see question 5.2).  In order to avoid the 
opening of a phase II investigation, they must submit the reme-
dies before the expiry of the 20th working day.  If they do not 
submit timely remedies and if the case team’s further investi-
gation does not remove the serious doubts, the EC will open a 
phase II investigation. 

The notifying parties’ submission of timely remedies auto-
matically extends the phase I period by 10 working days.  During 
that period, the case team will assess the remedies and market-
test them with customers and competitors.  On or before the 
35th working day, the EC will adopt a conditional clearance deci-
sion if it finds that the remedies remove the serious concerns 
or will open a phase II investigation if it concludes that they do 
not.  Concentrations cleared conditionally at the end of phase I 
and concentrations moving to phase II account, respectively, for 
around 3–4% of all notified concentrations.

Phase II investigation: If the EC opens a phase II investiga-
tion, the clock on the 90-working-day investigation period starts 
to run from the end of the phase I period.  Voluntary exten-
sions of the 90-working-day period are possible.  The notifying 
parties can ask the EC to extend if they make the request before 
expiry of the 15th working day of the period.  The EC can take 
the initiative to extend the phase II period at any time but can 
extend only with the notifying parties’ agreement.  The aggre-
gate duration of these extensions may not exceed 20 working 
days in total.  The EC can also suspend the period’s running if 
circumstances for which one of the undertakings involved in the 
concentration is responsible impede the investigation.

The EC opens phase II by adopting a confidential decision 
describing in detail the reasons for its serious concerns.  The 
case team normally then holds a “state of play” meeting with 
the notifying parties within two weeks of the decision.  Before 
that meeting, the notifying parties normally submit written 
comments on the decision for discussion with the case team.  
The case team conducts its detailed investigation through 
further RFIs to the notifying parties and contacts with inter-
ested third parties.  

If the further investigation reveals that the transaction will not 
significantly impede effective competition (see question 4.1), the 
EC will adopt a decision clearing the transaction.  In contrast, 
if the investigation confirms that the transaction will signifi-
cantly impede effective competition, the EC will start work on a 

(see below).  In addition to the review periods, the timeframe 
must take account of the pre-notification phase.  The EC’s Best 
Practices on the Conduct of Merger Control Proceedings (2004) 
provides guidance for interested parties on the main stages and 
the day-to-day conduct of the regulatory process.  Following 
the COVID-19 outbreak, DG COMP put in place a number of 
measures to ensure business continuity, especially in view of the 
difficulties faced in some cases to collect information from the 
notifying parties and third parties. 

Pre-notification period: The period before formal filing of 
the notification is an important part of the overall timeframe for 
scrutiny (but less so for transactions qualifying for the simpli-
fied procedure, see below and question 3.11).  The notifying 
parties start the pre-notification period by filing a request for 
allocation of a DG COMP case team.  Following DG COMP’s 
identification of the case team and assignment of a case number, 
the next step is generally an informal contact with the case team 
to discuss timing.  Pre-notification discussions with the case 
team are generally started with submission of a detailed draft 
of the Form CO (see question 3.7) for their review.  The case 
team’s review normally requires five working days, after which 
representatives of the notifying parties generally meet with the 
case team either in person or by telephone in order to obtain the 
case team’s comments and discuss timing.  After that meeting, 
the case team may send requests for additional information to 
the notifying parties, and they will need to incorporate their 
responses into a new draft of the Form CO.  The responses to 
the initial requests for information (“RFIs”) may lead to further 
case team requests for additional information.  In some cases, 
it may be necessary to submit multiple Form CO drafts for the 
case team’s review.  DG COMP recommends that the notifying 
parties (see question 3.12) submit, as early as possible within 
the pre-notification period: internal documents – such as board 
presentations, surveys, analyses, reports and studies – discussing 
the planned transaction; its economic rationale; its competi-
tive significance; and its market context.  In cases of sufficient 
potential complexity, it is also a growing practice for case teams 
to request and carry out a site visit of relevant facilities in the 
pre-notification period, in order to facilitate the team’s under-
standing of the production processes and businesses involved.

Before the notifying parties formally file the final Form CO, 
it is important to ensure that the form reflects all the informa-
tion the DG COMP case team considers necessary for its inves-
tigation.  If the notifying parties do not do so, the case team 
may – and it has done in practice – reject the formal filing as 
being incomplete.  For example, in July 2019, the EC declared 
the notification in Case M.9406 incomplete approximately two 
weeks into the phase I review, pushing the transaction back into 
the pre-notification phase.  This was the first time the EC had 
declared a notification incomplete since 2015.

The pre-notification period can take many months in complex 
cases.  The Halliburton/Baker Hughes transaction (Case M.7477), 
in which the pre-notification period lasted around 13 months, 
provides an extreme example.  For concentrations qualifying for 
the simplified procedure (see question 3.11), the pre-notification 
period can require only a couple of weeks; however, for trans-
actions not qualifying for that procedure, the pre-notification 
period often takes more than a month even in non-complex cases.

Phase I investigation: The formal filing of the final Form 
CO, if accepted as complete, starts the clock running on the 
case team’s “phase I” investigation.  The EC has 25 working 
days, which start to run on the first working day after the formal 
filing.  By the end of that period, the EC must clear the transac-
tion or open a detailed 90-working-day “phase II” investigation.  
After accepting the filing as complete, DG COMP publishes an 
information page on its website with the names of the parties, 
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certain provisions aimed at preserving the value of the target 
in the period before completion of the transaction.  The EC 
imposed fines for two separate infringements: €62.25 million 
for partial implementation prior to notification; and €62.25 
million for partial implementation after notification but prior to 
obtaining EC approval.  The EC recognised in its decision that 
it is both common and appropriate to include clauses aimed at 
protecting the value of the target prior to completion, provided 
the clauses are strictly limited to that which is necessary to 
ensure the maintenance of the target’s value.  It found, however, 
that the clauses in question exceeded that threshold and violated 
the standstill requirement as they permitted the buyer to exer-
cise decisive influence through the power to approve the target’s 
appointment of senior management, its pricing policy and 
commercial terms and conditions with customers, along with its 
ability to enter, terminate or modify a wide range of contracts.  
On appeal, the General Court upheld the EC’s decision but 
reduced the €62.25 million fine for partial implementation prior 
to notification by 10%, because the buyer had informed the EC 
about the transaction before the share purchase agreement was 
signed and sent the EC a case allocation request immediately 
after signing (Case T-425/18).

The EC imposed its second fine for unlawful gun-jumping in 
June 2019 in a case involving a two-step “warehousing” trans-
action structure aimed at permitting the seller to obtain early 
payment of the purchase price (Case M.8179).  In the first step, 
which took place before notification to the EC, certain persons 
unaffiliated with the buyer or the seller set up a special purpose 
vehicle to which the seller sold 95% of the target’s shares for the 
modest sum of €800.  At the same time, the buyer paid the seller 
€5.28 billion for the remaining 5% of the target’s shares plus 
options to acquire the stake held by the special purpose vehicle.  
The parties then notified the transaction to the EC.  After the 
EC cleared the transaction as not significantly impeding effec-
tive competition (see question 4.1 below), the buyer exercised its 
options, thereby acquiring 100% of the target’s shares.

The EC subsequently opened a gun-jumping investigation 
and concluded that the two steps of the warehousing structure 
together formed a single notifiable transaction.  It found that 
the buyer had partially implemented that transaction in the first 
step, in violation of the standstill requirement, because the first 
step was necessary in order to achieve the ultimate change of 
control over the target and thus presented a direct functional 
link with the implementation of that change of control.  The EC 
fined the buyer €14 million for partial implementation before 
notification and an additional €14 million for partial implemen-
tation before obtaining EC approval.  The buyer’s appeal to the 
General Court against this decision is pending (Case T-609/19).

In September 2021, the EC issued a statement of objec-
tions (Case M.10483) accusing the parties to a notified merger 
of having unlawfully completed their merger before the EC 
completed its phase II investigation of the notified merger (Case 
M.10188).  The EC subsequently adopted interim measures to 
maintain effective competition (Case M.10493) pending the 
conclusion of the phase II investigation, which at the time of 
writing (August 2022) is still ongoing.

3.9	 Is a transaction which is completed before 
clearance deemed to be invalid? If so, what are the 
practical consequences? Can validity be restored by a 
subsequent clearance decision?

The validity of a transaction completed before clearance depends 
on the outcome of the EC’s investigation (MR Art. 7(4)).  If the 
transaction is subsequently cleared (with or without conditions), 

so-called “statement of objections” (“SO”), setting out its find-
ings and conclusions in detail.  Before it issues the SO, however, 
DG COMP will hold another “state of play” meeting with the 
notifying parties.  At or shortly after that meeting, the notifying 
parties may be able to avoid issuance of the SO if they signal a 
willingness to submit remedies and proceed forthwith to do so.  
If the notifying parties do not do so, the EC will issue the SO, 
which is confidential, to its addressees.  It issues an SO in about 
40% of phase II cases, and usually does so no later than seven 
or eight weeks into phase II.  The notifying parties then have 
an opportunity to reply in writing to the SO and can request an 
oral hearing. 

The notifying parties can submit remedies to remove compet-
itive concerns at any time before expiry of the 65th working day 
of the phase II review period.  Submission of remedies on or 
after the 55th working day automatically extends the period by 
15 additional working days.  By or before the end of the period, 
the EC will adopt a conditional clearance decision, if it finds 
that the offered remedies remove the competitive concerns, or 
a prohibition decision if it finds that they do not (or if the noti-
fying parties do not submit remedies).  Around 27% of phase II 
cases end in unconditional clearance, 60% in conditional clear-
ance and the rest (so far, 30 cases) in prohibition.

3.8	 Is there any prohibition on completing the 
transaction before clearance is received or any 
compulsory waiting period has ended? What are the 
risks of completing before clearance is received? Have 
penalties been imposed in practice?

Yes, completion before clearance is prohibited (MR Art. 7(1)).  
In May 2018, the EU Court of Justice held that actions taken 
that are necessary to achieve the change of control (even if those 
actions do not themselves complete the change of control) can 
“jump the gun” and violate the “standstill” obligation (Case 
C-633/16).  

An exception to the “standstill” requirement applies to the 
implementation of a public bid or of a series of transactions 
in securities, provided the acquirer notifies the concentration 
immediately and does not exercise the voting rights attached 
to the securities.  The EU Court of Justice recently upheld the 
EC’s position that the exception for a series of acquisitions in 
securities does not apply where an undertaking first acquires a 
substantial minority shareholding conferring de facto sole control 
(see question 2.1) over a company with the intention of later 
acquiring a majority stake through a public bid (Case C-10/18 P).

The EC may also grant a derogation from the standstill 
requirement upon a reasoned request demonstrating exceptional 
circumstances (MR Art. 7(3)).  Although the bar is set relatively 
high, the EC has granted derogations in approximately 130 cases 
since the MR’s inception. 

The risks in completing without authorisation before 
obtaining clearance are the possible invalidity of the transaction 
and the likely imposition of significant fines.  The validity of the 
transaction depends on whether the transaction complies with 
the MR’s substantive test (see question 4.1).  In contrast, the risk 
of a significant fine is not contingent on that factor.  The EC 
is empowered to impose fines not exceeding 10% of the aggre-
gate worldwide turnover of each of the undertakings concerned 
where they intentionally or negligently implement a concentra-
tion without authorisation before the EC clears the concentra-
tion (MR Art. 14(2)).  

The EC imposed its first fine ever for unlawful “gun-jumping” 
in April 2018 (Case M.7993) – a fine of €124.5 million on a buyer 
for including in the share purchase agreement with the seller 
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acquisition of joint control, the EC does not treat relationships 
between the acquirers of joint control outside the field of the JV 
as horizontal or vertical relationships.

According to the Notice on a Simplified Procedure (22–27), 
and in contrast with the normal procedure (see question 3.7), 
pre-notification contacts should be initiated at least two weeks 
before the expected date of notification, and it may be possible 
to dispense with submission of a draft notification.  The notice 
published in the EU Official Journal (see question 3.15) will indi-
cate that the concentration may qualify for a simplified proce-
dure.  After verifying that the criteria for a simplified procedure 
are satisfied, the EC will then normally issue a short-form uncon-
ditional clearance decision and will endeavour to do so as soon as 
practicable after expiry of the 15th working day of phase I.

In March 2021, the EC launched a public consultation regarding 
possible ways in which procedures can be further abridged for 
concentrations that do not raise competitive concerns, including 
expanding the categories of cases qualifying for the simplified 
procedure, limiting the information the parties need to supply 
and reducing the need for pre-notification contacts (see question 
3.7).  In May 2022, the EC opened a one-month public consulta-
tion seeking feedback on proposed revisions to the Short Form 
CO and Notice on a Simplified Procedure aimed at implementing 
the foregoing objectives.

Informal ways to speed up: For transactions not qualifying 
for the simplified procedure, preparing a thorough draft of the 
Form CO and engaging in robust cooperative discussions with 
the EC case team during the pre-notification period (see ques-
tion 3.7) may help avoid surprises during phase I.

3.12	 Who is responsible for making the notification? 

Who is responsible for making the notification depends on the 
concentration’s nature:
■	 for a merger, it is the merging parties;
■	 for an acquisition of sole control, it is the acquirer of control;
■	 for an acquisition of joint control, it is the acquirers of joint 

control; and/or
■	 for the creation of a full-function JV, it is the undertakings 

that will have joint control.

3.13	 Are there any fees in relation to merger control?

There are no filing fees.

3.14	 What impact, if any, do rules governing a public 
offer for a listed business have on the merger control 
clearance process in such cases?

An exception to the “standstill” requirement applies to the 
implementation of a public bid, provided the concentration is 
notified without delay and the acquirer does not exercise the 
voting rights attached to the securities (see question 3.8).  The 
requirement not to exercise the voting rights also applies to the 
acquisition of a non-controlling minority shareholding as part of 
the bid.  The undertaking launching the bid may request the EC 
to grant a derogation from the “standstill” requirement permit-
ting it to exercise the voting rights solely for the purpose of 
maintaining the full value of its investment.

3.15	 Will the notification be published?

The EC will publish the fact of the notification.  Several days 
after the formal filing of the final Form CO, the EC publishes a 

the transaction is deemed valid.  In contrast, if the transaction 
is subsequently prohibited, it is deemed invalid.  However, there 
is an exception for securities transactions, which are deemed 
invalid when the transaction is prohibited only if the buyer and 
seller knew or ought to have known that the transaction was 
carried out in violation of the standstill requirement.

If the EC prohibits an already implemented transaction, it may 
require the parties to dissolve the concentration, so as to restore, 
insofar as possible, the situation prevailing prior to completion 
(MR Art. 8(4)).  The EC may also order or take any other appro-
priate measures to ensure that the parties dissolve the transac-
tion and restore the prior situation.

3.10	 Where notification is required, is there a prescribed 
format?

Yes; the notifying parties must submit notifications in the 
manner prescribed by Form CO, attached as Annex I to the 
Implementing Regulation.  They may use a Short Form CO, 
attached as Annex II to the Implementing Regulation, for 
certain transactions (see question 3.11). 

An EC communication published in the EU Official Journal 
(most recently in OJ 2014 C-270/9–10) specifies the number 
of paper and electronic copies to be submitted along with the 
signed original, and also sets out the rules for formatting elec-
tronic submissions.

3.11	 Is there a short form or accelerated procedure for 
any types of mergers? Are there any informal ways in 
which the clearance timetable can be speeded up?

Simplified procedure: The EC’s Notice on a Simplified Proce-
dure (2013) sets out a simplified procedure for the review of 
concentrations that do not raise competition concerns.  This 
procedure applies to the acquisition by two or more undertak-
ings of joint control of an undertaking that has negligible actual 
or foreseen activities in the EEA.  That is the case where the JV 
(plus any assets contributed to it by the acquirers) has turnover 
and total asset values, respectively, of less than €100 million in 
the EEA at the time of notification.  

The procedure also applies to concentrations where the 
undertakings concerned are not engaged in business activities 
in the same product and geographic market (no horizontal rela-
tionship) or in product markets upstream or downstream of each 
other (no vertical relationship).  Even if there is such a relation-
ship, moreover, the EC also applies the simplified procedure if:
■	 the combined market share of all the undertakings 

concerned that are in a horizontal relationship is less than 
20%; and

■	 the individual or combined market shares of all the under-
takings concerned that are in a vertical relationship are less 
than 30%.

The notifying parties may use a Short Form CO (attached 
as Annex II to the Implementing Regulation) in notifying the 
above types of concentrations.  

The EC may also apply the simplified procedure if the 
combined market share of all the undertakings concerned that 
are in a horizontal relationship is less than 50% and the incre-
ment in the Herfindahl-Hirschman Index resulting from the 
concentration is below 150.  In these latter cases, however, the 
EC will decide on a case-by-case basis whether it will accept a 
Short Form CO.

For the purposes of determining qualification for the simpli-
fied procedure in the case of a concentration involving the 
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Non-Horizontal Concentrations: The EC’s Guidelines on 
Non-Horizontal Mergers (2008) recognise, and the EC’s deci-
sional practice generally confirms, that concentrations that do 
not involve a horizontal relationship are generally less likely 
to impede effective competition than horizontal concentra-
tions.  The principal focus of the guidelines is on the limited 
sets of circumstances in which a concentration involving a 
vertical relationship will significantly harm competition by fore-
closing competitors.  However, the guidelines also discuss other 
possible ways in which vertical concentrations, as well as concen-
trations between undertakings active in closely related markets 
(e.g., suppliers of complementary products), may impede effec-
tive competition. 

JV “spill-over” effects: In addition to the significant imped-
iment to competition test, the creation of a full-function JV (see 
question 2.3) is also subject to an additional substantive test to 
determine the JV’s compatibility with the EU’s internal market.  
The JV’s creation will be incompatible with that market if it 
will give rise to “spill-over” effects on competition between 
the jointly controlling parent undertakings, resulting in appre-
ciable anticompetitive effects that pro-competitive efficiencies 
would not offset.  In principle, spill-over effects could occur 
if the jointly controlling parent undertakings are active on the 
same market as the JV or on a market that is closely related to 
the JV’s market.  To date, however, the EC has never prohibited 
a concentration due to such spill-over effects.

Role of consumer welfare: According to the EC (Case 
M.9409), the MR’s legal test includes the protection of the 
competitive process, even if it cannot be demonstrated that a 
reduction of competition affects consumer welfare.

Impact of the pandemic: The EC has not shown signs of 
softening its substantive  assessments of mergers to take account 
of the economic effects of the COVID-19 pandemic.  While the 
so-called “failing firm” defence remains an argument parties 
may put forward, they still face the same high hurdle as pre- 
pandemic to demonstrate that the target would go out of busi-
ness absent the merger and that the acquiring party is the only 
likely purchaser.

4.2	 To what extent are efficiency considerations taken 
into account?

The MR (recital 29) recognises that it is appropriate for the EC 
to take account of any substantiated and likely efficiencies put 
forward by the undertakings concerned, and notes the possi-
bility that efficiencies resulting from a concentration may coun-
teract its anticompetitive effects.  According to the EC’s Guide-
lines on Horizontal Mergers (77), the EC: 

“[...] considers any substantiated efficiency claim in the overall assess-
ment of the merger.  It may decide that, because of the efficiencies 
that the merger brings about, there are no grounds for declaring the 
merger incompatible with the [internal] market [...].  This will be the 
case when the [EC] is in a position to conclude on the basis of suffi-
cient evidence that the efficiencies generated by the merger are likely to 
enhance the ability of the merged entity to act pro-competitively for the 
benefit of consumers, thereby counteracting the adverse effects on compe-
tition which the merger might otherwise have.”  

The EC has considered efficiency arguments in assessing many 
notified concentrations.  Moreover, the EC is understood to be 
considering ways it could take into account so-called “green effi-
ciencies” that help companies meet the EU’s Green Deal climate 
goals.  To date, however, efficiencies do not appear to have been 
a decisive factor in the EC’s clearance of a concentration.

brief notice in the EU Official Journal.  The notice indicates the 
parties and the nature of the transaction and invites third parties 
to submit their observations within a specified period following 
the date of the publication.  The notifying party or parties draft 
the text of the notice (as part of the Form CO).  The EC also 
indicates the date of the notification and the provisional end of 
the phase I period on an information page for the case on the 
DG COMP website.

42 Substantive Assessment of the Merger 
and Outcome of the Process

4.1	 What is the substantive test against which a 
merger will be assessed?

The EC must prohibit – as incompatible with the internal market 
– concentrations that would significantly impede effective 
competition in all or a substantial part of the internal market, in 
particular, due to the creation or strengthening of a dominant 
position (MR Art. 2(3)).  The detailed test used to determine 
whether that is the case depends on whether the concentration 
is horizontal or vertical.  An additional test specifically applies 
to assess the potential “spill-over” effects of a JV.

Horizontal concentrations: The EC’s Guidelines on Hori-
zontal Mergers (2004) explain in detail the various circumstances 
in which concentrations involving a horizontal relationship 
between the undertakings concerned may significantly impede 
effective competition.  The theories of harm fall under the broad 
headings of “non-coordinated” and “coordinated” effects.

Under the guidelines, a horizontal concentration may produce 
“non-coordinated” anticompetitive effects if the loss of compe-
tition between the parties is likely to permit the post-closing 
undertaking to reduce output and increase prices.  That can 
be the case, for example, if the concentration is likely to create 
or strengthen a dominant position for the post-closing under-
taking in the relevant market.  It can also be the case, for 
example, under certain circumstances if a significant number 
of customers consider the merging parties to be the closest 
competitors in a market for differentiated products.

A horizontal concentration can also impede effective compe-
tition through non-coordinated effects in an oligopolistic 
market if the undertakings concerned exert important compet-
itive constraints on each other before the transaction and if the 
loss of those constraints post-closing is likely to reduce compet-
itive pressure on the remaining competitors, leading to signifi-
cant price increases.  The General Court interpreted this theory 
of harm in an important ruling in May 2020 (Case T-399/16, 
currently on appeal by the EC to the EU Court of Justice in 
Case C-376/20 P).  The General Court ruled that the mere fact 
that a concentration has the effect of reducing competitive pres-
sure on the remaining competitors does not suffice to demon-
strate a significant impediment to effective competition, held 
the EC to a high standard of proof in applying this theory of 
harm (see question 6.2) and required the EC to consider effi-
ciencies inherent in all mergers in assessing harm to competi-
tion (see question 4.2). 

In certain concentrated markets, it may make rational busi-
ness sense for suppliers to engage in coordination by responding 
to each other’s price increases or output decreases by following 
the leader instead of competing aggressively.  In such a market, 
a horizontal concentration may significantly impede effec-
tive competition by producing “coordinated” anticompetitive 
effects.  It may do so by increasing the likelihood that the main 
players will coordinate to increase prices or by making existing 
coordination among the main players easier, more stable or 
more effective.



111Sidley Austin LLP

Merger Control 2023
© Published and reproduced with kind permission by Global Legal Group Ltd, London

In practice, third parties – especially customers and compet-
itors – play a crucial role in the EC’s assessment of concentra-
tions, particularly in those that appear likely to raise competi-
tion concerns.  Shortly after receiving the formal notification, 
the EC publishes an invitation for third-party comments (see 
question 3.15).  Almost immediately after it receives the noti-
fication (and sometimes already in the pre-notification period 
if the notifying parties consent), the case team seeks the views 
of the transaction parties’ principal customers, competitors and 
suppliers.  It asks them to complete sometimes very detailed 
(but usually tick-the-box and/or short answer) questionnaires 
about the relevant markets, the principal players, the market 
impact of the transaction, and so forth.  The case team follows 
up with some third-party market players by telephone or 
in-person meetings.  Such contacts with market players inten-
sify substantially in a phase II investigation. 

Customers or competitors with concerns about a concen-
tration may also bring their concerns proactively to the case 
team’s attention.  The case team pays particularly close atten-
tion to the views of customers but also listens to competitors, 
while factoring in their possible interests in complicating a rival’s 
transaction (including the possible aim of picking up part of the 
target business that the parties may have to divest as part of a 
remedy package).  If the notifying parties submit remedies to 
overcome competitive concerns (see question 5.2), moreover, the 
EC market tests the proposal with a wide range of market players.

If the EC issues an SO to the notifying parties (see question 
3.7), it is open to the case team in appropriate cases to provide 
a non-confidential version of the SO (with business secrets 
removed) to third parties that have demonstrated a sufficient 
interest, so they can make their views on the EC’s assessment 
known.  However, the EC requires the third parties to accept 
strict confidentiality obligations and use restrictions.

Third parties may also appeal against an EC clearance or 
prohibition decision if they can demonstrate that the decision 
directly and individually concerns them (see question 5.9).

4.5	 What information gathering powers (and sanctions) 
does the merger authority enjoy in relation to the 
scrutiny of a merger?

See the discussion of the main stages of the regulatory process in 
question 3.7.  During the pre-notification period, the EC often 
requests substantial information and documents and is prepared 
to accept a notification as complete only if the Form CO incor-
porates all the information the EC deems necessary in order to 
conduct its phase I investigation.  The EC may impose fines 
not exceeding 1% of the aggregate turnover of the undertaking 
concerned for supplying incorrect or misleading information in 
the notification (MR Art. 14(1)).  It has so far imposed fines on 
this ground in only six cases (Cases M.1543, 1999; M.1608, 1999; 
M.1610, 1999; M.2624, 2001; M.3255, 2004; and M.8228, 2017).  
Until 2017, the highest fine imposed was €50,000 (M.1543, 1999).  
However, the EC imposed heavy fines of €55 million in a case 
(M.8228) in 2017 and €52 million in a case (M.8436) in 2019.

In the pre-notification period, as well as in phases I and II, 
the EC may, by simple request or by decision, require the parties 
to the concentration and third parties to provide all necessary 
information (MR Art. 11(1)).  RFIs in EC merger control proce-
dures are usually by simple request, with the EC normally using 
a request ordered by decision only rarely where a simple request 
for important information proves ineffective in eliciting infor-
mation the EC considers especially important.

Both kinds of RFIs must: state the legal basis and purpose of 
the request; specify what information is required; fix the time 
limit within which the recipient must provide the information; 
and specify the penalties for supplying incorrect or misleading 

In an important May 2020 judgment (Case T-399/16), the 
General Court seems to have given new life to the role of effi-
ciencies in merger cases.  According to the General Court, 
any concentration will lead to efficiencies stemming from 
the merged entity’s rationalisation and integration of produc-
tion and distribution processes.  The General Court considers 
these types of efficiencies, aimed at eliminating duplicate struc-
tures in the production and distribution chains and redeploying 
or dismissing redundant staff, inherent in all mergers and 
as possibly leading the merged entity to lower its prices.  The 
General Court held that the EC must consider these “inherent” 
efficiencies in assessing its theory of harm, without it being 
incumbent on the parties to prove them.  In contrast, it is for the 
parties to prove any efficiencies going beyond the inherent ones.  
The EC strongly contests the General Court’s ruling on this and 
other issues in its appeal to the EU Court of Justice, which is still 
pending (Case C-376/20). 

4.3	 Are non-competition issues taken into account in 
assessing the merger?

No; the criteria that the EC is required to take into account in 
assessing concentrations under the significant impediment to 
effective competition substantive test focus on competition 
issues (MR Art. 2(1)).

As the full college of European Commissioners adopts phase 
II decisions in camera, it is at least possible that non-competition 
political considerations could play a role in their deliberations; 
however, allegations of such considerations influencing deci-
sions have arisen only rarely.  Since taking office in November 
2014, moreover, Competition Commissioner Vestager has stated 
publicly on several occasions that political factors do not play a 
role in EC merger control decisions.

The EC’s prohibition of the German company Siemens’ 
proposed takeover of the French company Alstom’s rail transport 
business in July 2019 (Case M.8677) supports the factual truth of 
the Commissioner’s statements.  The EC prohibited the trans-
action in spite of heavy political pressure from the German and 
French governments to permit the creation of a European cham-
pion able to face competition from large state-owned compa-
nies in China.  According to the EC, however, its investigation 
revealed that Chinese companies did not pose a competitive 
threat in the markets in which the EC found that the proposed 
transaction would significantly impede effective competition.

Following the EC’s prohibition of the Siemens-Alstom trans-
action, the French and German governments have called for 
changes to the MR that would permit EU Member State govern-
ments to override EC merger control decisions involving certain 
strategic sectors of the EU’s economy.  Thus far, however, it 
appears from news reports that there is little if any support for 
such a change among other EU Member States.

4.4	 What is the scope for the involvement of third 
parties (or complainants) in the regulatory scrutiny 
process?

The scope for the involvement of third parties in the EC’s proce-
dure is large (see question 3.7).  

The EC is entitled to hear third parties showing “sufficient 
interest” in the EC’s procedure (MR Art. 18(4)).  As summarised 
in its Best Practices on the Conduct of Merger Control Proceed-
ings (34), parties considered to have a “sufficient interest” include 
customers, suppliers, competitors, members of the management 
organs of the undertakings concerned and recognised workers’ 
representatives of those undertakings.
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are legally required not to disclose information covered by 
professional secrecy except as expressly permitted under the 
MR (Art. 17(2)).

If the EC addresses an SO to the notifying party or parties, 
the addressee of the SO is entitled to gain access to the EC’s file 
on the case.  The right of access does not extend to internal EC 
documents, nor does it extend to correspondence between the 
EC and NCAs or other public authorities with which the EC has 
concluded an agreement governing confidentiality of informa-
tion they exchange with the EC.  The right of access extends to 
all other information in the file, except business secrets of other 
undertakings or other confidential information, unless the EC 
considers disclosure of that information to the addressee of the 
SO to be necessary for the purposes of the procedure.  

The EC’s Notice on Access to the File (2005) provides guid-
ance on what constitute business secrets or other confidential 
information for the foregoing purposes.  If the EC considers 
that disclosure of such information is necessary, its practice is to 
disclose the information only to external economic and/or legal 
advisors with appropriate safeguards.  It has set out the rules and 
procedures it applies for this purpose in its Best Practices on the 
Disclosure of Information in Data Rooms ( June 2015). 

The EC is required to publish every decision adopted after 
a phase II investigation in the EU Official Journal, provided 
it does not disclose business secrets.  In addition, it publishes 
a notice of its adoption of every phase I and phase II decision 
in the Official Journal.  Its established practice since the 1990s 
has also been to publish on the DG COMP website a non- 
confidential text (public version) of each phase I and phase 
II decision.  The EC’s Guidance on the Preparation of Public 
Versions of Decisions (May 2015) sets out ground rules for the 
information that undertakings can claim for redaction as busi-
ness secrets and confidential information in public versions and 
describes the procedure for settling confidentiality claims.

52 The End of the Process: Remedies, 
Appeals and Enforcement

5.1	 How does the regulatory process end?

See the discussion of the main stages in the regulatory process in 
question 3.7.  The regulatory process ends with the EC’s adop-
tion of a decision either: 
■	 finding that the concentration falls outside the scope of 

the MR (phase I);
■	 clearing the concentration unconditionally (phase I or 

phase II); 
■	 clearing the concentration conditionally, subject to compli-

ance with commitments relating to remedies (phase I or 
phase II); or 

■	 prohibiting the concentration (phase II).
In the case of a decision prohibiting an already implemented 

concentration, the EC may also take interim measures to main-
tain conditions of effective competition and order the parties to 
undo the concentration.

The regulatory process may also end without a decision if 
the parties demonstrate to the EC’s satisfaction that they have 
abandoned the concentration.  A DG COMP information note 
on abandonment of concentrations (2004, available on the DG 
COMP’s website) sets out the requirements for achieving this 
satisfaction.  In theory, the process can also end if the time 
period expires and the EC has taken no decision.  In those cases, 
the concentration is deemed cleared (MR Art. 10(6)); however, 
in practice, the EC takes decisions rather than allowing the time 
to expire.

information intentionally or negligently (a fine of up to 1% of 
the aggregate turnover of the undertaking concerned).  The EC 
has imposed fines for incorrect or misleading information in 
RFIs so far in four cases (Cases M.1610, 1999 – €50,000; M.3255, 
2004 – €45,000; M.8228, 2017 – €55 million; and M.8181, 2021 
– €7.5 million). 

An RFI ordered by decision must also state the penalties for 
supplying incomplete information intentionally or negligently or 
for not supplying information within the required time limit (as 
well as a fine of up to 1% of aggregate turnover).  It must also 
indicate the EC’s power to impose periodic penalty payments 
to compel the supply of missing information (up to 5% of the 
average daily aggregate turnover of the undertaking concerned).  
In addition, it must specify the recipient’s right to have the deci-
sion reviewed by the EU Court of Justice.  To date, the EC has 
never imposed a fine on a party to a concentration for an incom-
plete response or failure to respond to an RFI ordered by deci-
sion.  In 2000, however, the EC fined a third party €50,000 
(Case M.1634, 2000) for failing to respond to repeated RFIs, 
including a final RFI ordered by decision, requesting informa-
tion the EC deemed important for its assessment of the noti-
fied concentration.  In that case, the EC also imposed peri-
odic penalty payments on the third party totalling €900,000 to 
compel compliance with the final RFI.

The EC may also revoke a clearance decision where the deci-
sion was based on incorrect information for which one of the 
undertakings is responsible, or which was obtained by deceit 
(MR Art. 6(3)(a)).  This has happened only once (Case M.1397).

The EC also has the power to conduct all necessary inspec-
tions of undertakings.  It has the power to enter any premises, 
land and means of transport.  It also has the power to: examine 
the undertaking’s books and other records; take or obtain any 
form of copies or extracts of such books and records; seal prem-
ises, books and records for the duration of the inspection; and 
request explanations of facts or documents relating to the 
subject matter and purpose of the inspection.  It may announce 
the inspection in advance or conduct it without notice (i.e., a 
so-called “dawn raid”, which is a misnomer as the inspection 
takes place in normal business hours).  The EC has conducted 
inspections in a merger control context only rarely.  

The inspectors may carry out the inspection under a simple 
authorisation or pursuant to a formal decision.  Refusal to submit 
to an inspection ordered by decision can lead to imposition of 
a fine of up to 1% of aggregate turnover.  Whether the inspec-
tors act based on a written authorisation or a decision, the under-
taking also risks fines of up to that same maximum if it intention-
ally or negligently impedes the inspection in other ways.  That 
is the case if it produces its required books or other records in 
incomplete form or if a representative or member of staff gives 
an incorrect or misleading answer to a question, fails or refuses to 
provide a complete answer or breaks a seal attached to evidence 
to protect its integrity for later inspection.  The EC has so far not 
imposed any fines relating to merger control inspections.

The EC may request officials of the NCA in the country 
concerned to assist in the inspection.  Alternatively, it may 
request the NCA itself to undertake the inspection, in which 
case the NCA will exercise its powers in accordance with its 
national law.  Where the NCA takes the lead, the EC may also 
request that its own personnel assist the NCA.

4.6	 During the regulatory process, what provision 
is there for the protection of commercially sensitive 
information?

The EC may use information obtained in application of the 
MR only for the purposes of the relevant request, investigation 
or hearing (MR Art. 17(1)).  Moreover, EC and NCA personnel 



113Sidley Austin LLP

Merger Control 2023
© Published and reproduced with kind permission by Global Legal Group Ltd, London

to hold the divestiture assets or business separate and have them 
operated by a hold-separate manager under the supervision of 
a monitoring trustee.  In its practice, the EC divides the dives-
titure process into two periods: the period for entering into a 
binding agreement with the divestiture purchaser; and a subse-
quent period for closing the divestiture transaction.  It normally 
divides the period for entering into a binding agreement into 
a period for seeking a suitable purchaser and, if the notifying 
parties are unsuccessful in finding such a purchaser, a shorter 
period thereafter for a divestiture trustee to divest the assets or 
business at no minimum price.

5.3	 To what extent have remedies been imposed in 
foreign-to-foreign mergers?

The EC accepts remedies that remove competition concerns 
without regard to whether the transaction involves EU compa-
nies or is foreign to foreign.

5.4	 At what stage in the process can the negotiation of 
remedies be commenced? Please describe any relevant 
procedural steps and deadlines.

See question 3.7 above.  The deadline for submitting phase I 
remedies is before expiry of the 20th working day of the review 
period.  Submission of timely phase I remedies results in auto-
matic extension of the review period from 25 to 35 working days.

The deadline for submitting phase II remedies is before expiry 
of the 65th working day of the review period.  However, the EC 
has accepted commitments submitted for the first time after the 
65th working day in exceptional circumstances.  A submission of 
remedies after the 54th working day results in automatic extension 
of the review period by an additional 15 working days.  (If the 
EC and the notifying parties agree to extend the phase II review 
period by up to 20 working days (see question 3.7) before the 54th 
and 65th working days, those deadlines are also extended.)

The notifying parties may submit remedies at any point before 
the deadlines (see also the discussion of “fix-it-first” remedies in 
question 5.2 above). 

The notifying parties (see question 3.12) must submit a formal 
commitment, accompanied by a completed Form RM (attached 
as Annex IV to the Implementing Regulation, see question 1.2), 
describing the commitment, explaining its suitability to remove 
the competition concern, identifying any deviations from the 
EC’s model texts (see question 5.5) and providing detailed infor-
mation on the divestiture business.  The normal practice is to 
submit a draft of the commitment and completed Form RM to 
the EC’s case team for review and comment.  The case team 
may then come back with questions that the parties will need to 
answer before the case team gives the “green light” for submis-
sion of the final formal commitment and final Form RM.  After 
receiving the formal commitment, the EC market-tests it with 
other market players before accepting it.

5.5	 If a divestment remedy is required, does the merger 
authority have a standard approach to the terms and 
conditions to be applied to the divestment?

Yes; the EC has a model text for divestment commitments as well 
as a model text for the mandates of the monitoring trustee and 
the divestiture trustee.  The EC has issued best practice guide-
lines on these model texts (available on the DG COMP website).  
If the submitting parties deviate from the models, they must 

5.2	 Where competition problems are identified, is it 
possible to negotiate “remedies” which are acceptable to 
the parties?

It is possible, and indeed not an uncommon occurrence (see 
question 3.7), for the notifying parties to propose “remedies” 
that involve modifying the transaction in order to gain the EC’s 
clearance if it accepts that the modifications entirely eliminate 
the competition concern. 

The EC does not formally “negotiate” the remedies with the 
notifying parties.  It is up to the notifying parties (see question 
3.12) to propose remedies and to convince the EC that they can 
be implemented effectively within a short period, and will be 
sufficiently workable and lasting to ensure that the competition 
concern will not materialise.  If the EC is convinced, the notifying 
parties formally submit the remedies in the form of a “commit-
ment”, and the clearance decision is subject to conditions and obli-
gations intended to ensure compliance with the commitment.

The EC’s Notice on Acceptable Remedies (2008) provides 
guidance on the basic conditions for acceptable commitments, 
the appropriateness of different types of remedies, as well as 
the procedures for the notifying parties’ submission and for the 
EC’s acceptance of the remedies.  Generally, structural reme-
dies involving divestiture of a viable and competitive busi-
ness are preferred over other types of remedies (e.g., access to 
infrastructure, networks or key technologies; change of long-
term exclusive contracts).  Structural remedies are particu-
larly preferred over so-called “behavioural” remedies involving 
promises by the parties to abstain from certain commercial 
conduct.  According to the Notice on Acceptable Remedies (69), 
the EC will consider behavioural promises only exceptionally 
in specific circumstances, such as where competition concerns 
result from conglomerate structures (as opposed to horizontal 
or vertical relationships).  In December 2020, the EC contro-
versially accepted long-running behavioural commitments 
in a high-profile case involving Google’s acquisition of Fitbit, 
a fitness tracker smartwatch maker (Case M.9660).  Google 
agreed, among other things, not to use Fitbit’s data for adver-
tising purposes.  The very limited overlaps in the businesses of 
Google and Fitbit was one of the factors leading the EC to find 
that behavioural commitments were appropriate in this case.  

As regards structural remedies involving a divestiture, the EC’s 
Notice on Acceptable Remedies distinguishes three situations.  
The first, and by far the most common in practice, involves a 
commitment to sell the divestiture assets or business within a 
fixed period after the clearance decision.  The second, which is 
used in cases where there may be substantial obstacles to iden-
tify a suitable purchaser, is an “up-front buyer” remedy, in which 
the notifying parties commit not to complete the conditionally 
cleared concentration before a binding agreement is entered into 
with a purchaser of the divestiture assets or business approved 
by the EC.  The third, which is the least common in practice, 
is a so-called “fix-it-first” remedy, where the notifying parties 
must enter into a legally binding agreement with a purchaser of 
the divestiture business before the EC clears the concentration. 

The EC’s Notice on Acceptable Remedies also describes the 
requirements for the implementation of commitments, including 
the divestiture process, the procedures for the EC to accept the 
suitability of the purchaser of the divestiture assets or business 
and of the sale and purchase agreement, as well as the obliga-
tions on the notifying parties in the interim period pending 
the completion of the divestiture.  The notifying parties must 
complete the divestiture within a fixed period agreed with the 
EC.  Pending such completion, the notifying parties will need 
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5.9	 Can a decision on merger clearance be appealed?

Yes.  EC decisions are appealable in the first instance to the EU’s 
General Court (under TFEU Art. 263).  The addressee(s) of the 
EC decision can lodge an appeal.  Third parties (potentially, 
e.g., the target in a hostile public offer, competitors, customers, 
employee representatives) may also lodge an appeal, provided 
they are directly and individually concerned by the decision.

The General Court may not substitute its assessment of the 
concentration for that of the EC.  Instead, it must confine its 
review to whether the EC was competent to adopt the deci-
sion, complied with the rules of procedure, adequately stated 
the reasons for its decision, accurately stated the facts, mani-
festly erred in its appraisal or misused its powers.  Judgments of 
the General Court are appealable to the EU Court of Justice, but 
only on issues of law.

If the General Court (or the EU Court of Justice on appeal) 
annuls the decision, the EC must re-examine the concentration 
in a fresh phase I procedure, in light of the then current market 
conditions, and where necessary pursuant to a new notification 
(MR Art. 10(5)).

5.10	 What is the time limit for any appeal?

The time limit is two months and 10 days from (i) notification 
of the decision in the case of the addressees of the decision, or 
(ii) the day the decision came to their knowledge in the case of 
third parties.

5.11	 Is there a time limit for enforcement of merger 
control legislation?

Yes.  The EC’s power to impose fines or penalties (see questions 
3.3, 3.7, 4.5 and 5.7 above) is subject to a limitation period of three 
years in the case of infringements of provisions concerning noti-
fications, RFIs and inspections (Council Regulation (European 
Economic Community (“EEC”)) No. 2988/74).  Time begins 
to run on the day on which the infringement was committed or 
in the case of continuing or repeated infringements on the day 
on which the infringement ceases.  Any action by the EC or an 
NCA acting at the EC’s request for the purpose of a prelimi-
nary investigation or proceedings relating to the infringement 
(an RFI, a written authorisation or decision ordering an inspec-
tion, the commencement of proceedings, or issuance of an SO) 
interrupts the period and starts it running afresh.

The EC’s power to enforce decisions imposing fines or penal-
ties is subject to a limitation period of five years that starts to 
run on the day on which the EC adopts the decision.

62 Miscellaneous

6.1	 To what extent does the merger authority in your 
jurisdiction liaise with those in other jurisdictions?

Cooperation with the EU NCAs: The EC transmits to the 
EU NCAs copies of all Form CO notifications as well as copies 
of the most important documents lodged with or issued by the 
EC, including remedy commitments.  The EC also carries out 
its merger control procedures in close liaison with the NCAs, 
which may express their views on those procedures.  Mecha-
nisms for transferring jurisdiction between the EC and EU 
NCAs are discussed in question 2.7 above.  Representatives of 
the EU NCAs also sit on an advisory committee that the EC 
must consult before adopting a phase II decision or a decision 
imposing a fine or penalty. 

explain and justify the deviations in the Form RM (see question 
5.4).  The EC’s Notice on Acceptable Remedies (see question 
5.2) provides further guidance on the EC’s normal approach to 
the terms and conditions applicable to the divestment.

5.6	 Can the parties complete the merger before the 
remedies have been complied with?

The answer depends on the nature of the remedy.  See ques-
tion 5.2 above.  The most common form of divestment remedy 
involves a commitment to sell the divestiture business within a 
fixed period after the clearance decision.  If the remedy takes 
this form, the parties can complete the concentration after clear-
ance but before complying with the commitment.  In contrast, 
when the EC requires an “up-front buyer” remedy, the noti-
fying parties commit not to complete the concentration before 
entering into a binding agreement with a purchaser of the dives-
titure business approved by the EC.

5.7	 How are any negotiated remedies enforced?

Clearance of the concentration is subject to compliance with the 
remedy commitment.  In its Notice on Acceptable Remedies 
(19–20), the EC distinguishes between conditions and obliga-
tions.  The requirement to achieve the divestment of the dives-
titure business within the timeframe in the commitment is a 
condition, while the implementing steps necessary to achieve 
that result (e.g., appointment of the divestiture trustee) are 
generally obligations. 

Breach of a “condition” automatically results in the clearance 
decision no longer standing and may lead the EC to take interim 
measures to maintain conditions of effective competition.  The 
EC may then proceed to open a phase II investigation, without, 
however, being bound by the time limits of the MR (MR Art. 
8(7)(a)).  Where appropriate, the EC may also order the parties to 
undo the concentration.  The EC may also sanction the breach 
of condition with a fine of up to 10% of the aggregate turnover 
of the undertaking concerned. 

If the parties breach an “obligation”, revocation of clearance 
is not automatic; however, the EC may exercise its discretion to 
do so.  It may also impose a fine (up to 1% of the aggregate turn-
over) for the breach, as well as periodic penalty payments (up to 
5% of the average daily aggregate turnover) to compel compli-
ance with the obligation. 

Until now, the EC has never taken any of these measures.

5.8	 Will a clearance decision cover ancillary 
restrictions?

Yes.  An EC decision clearing a concentration is deemed to 
cover ancillary restrictions, i.e., restrictions directly related and 
necessary to the implementation of the concentration (MR Arts 
6(1)(b), 8(1) and 8(2)).  The EC’s Notice on Restrictions Directly 
Related and Necessary to Concentrations (2005) provides guid-
ance on the interpretation of the notion of ancillary restraints.  
A classic example is a seller’s obligation not to compete with 
the transferred business.  Under the EC’s Notice on Restrictions 
Directly Related and Necessary to Concentrations (20), a seller’s 
non-compete obligation with a proportionate subject matter and 
geographic scope can generally qualify as an ancillary restraint 
for a period of up to two years when the transferred undertaking 
includes goodwill, and up to three years when it includes both 
goodwill and know-how.
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One of the six transactions cleared conditionally after phase 
II investigations (Case M.10262) illustrates the EC’s approach 
toward the assessment of vertical mergers in the digital sector.  
The case involved the acquisition by a major digital player of a 
small but innovative and fast-growing company in the customer 
service and customer relationship management (“CRM”) soft-
ware market.  The transaction did not have a Community dimen-
sion but met the thresholds for notification in Austria.  The case 
reached the EC on an Article 22 referral from the Austrian NCA 
(see question 3.3), whose request was joined by the NCAs of 
nine other Member States.  As the acquirer’s messaging channels 
are inputs for customer service and CRM software providers, 
the EC examined whether the acquirer could disadvantage 
the target’s rivals and found that it would have the ability and 
the economic incentive to do so.  However, the EC concluded 
that remedies proposed by the acquirer removed the competi-
tion concerns.  In particular, the acquirer committed to guar-
antee that the target’s rivals and new entrants would have 
non-discriminatory and free-of-charge access to its application 
programming interfaces for its messaging channels, as well as to 
improvements and updates of those channels, for 10 years.

Procedural violations: Finally, for the EC’s recent enforce-
ment record concerning procedural violations, see questions 3.3, 
3.8 and 4.5.

6.3	 Are there any proposals for reform of the merger 
control regime in your jurisdiction?

As noted above (see question 3.11), the EC launched a public 
consultation in March 2021 regarding ways to further simplify 
procedures for concentrations clearly not raising competition 
concerns.  In May 2022, the EC opened a one-month public 
consultation seeking feedback on proposed revisions to the 
Short Form CO and Notice on a Simplified Procedure aimed at 
implementing the foregoing objectives.

6.4	 Please identify the date as at which your answers 
are up to date.

The answers are up to date as at 14 October 2022.

72 Is Merger Control Fit for Digital Services 
& Products?

7.1	 Is there or has there been debate in your 
jurisdiction on the suitability of current merger control 
tools to address digital mergers?

There is an ongoing debate regarding the suitability of the 
current MR framework for addressing digital mergers.

Commission track record: In a March 2021 written ques-
tion to Commissioner Vestager (E-001423/2021), a European 
Parliament member noted a statement by an eminent univer-
sity professor, who was formerly DG COMP’s chief economist, 
that DG COMP “is ineffective in the digital economy”.  The 
written question noted that the EC has approved numerous 
mergers in the sector without having prohibited even one, in 
spite of the fact that some of the largest digital players have 
held market shares of 95% in their respective markets for the 
last decade.  In her July 2021 response, Commissioner Vestager 
defended the Commission’s track record in reviewing digital 
mergers, pointing out that the EC “does not shy away from 

In 2010, the EC and the EU NCAs established the EU Merger 
Working Group with the objective of fostering increased consist-
ency, convergence and cooperation among EU merger jurisdic-
tions.  In November 2011, the group issued a set of best practices 
relating to cooperation in transactions reviewable in more than 
one EU Member State. 

Cooperation with the EFTA Surveillance Authority: 
Under the EEA Agreement between the EU, the EU Member 
States and the EFTA States (see question 1.3), concentrations 
that have a Community dimension are not reviewable by the 
EFTA States.  Protocol 24 of the EEA Agreement provides for 
the EC to cooperate in its investigation, under certain circum-
stances, with the EFTA Surveillance Authority, the EC’s coun-
terpart in relation to the EFTA States.

Cooperation with the U.S. authorities: The EC cooperates 
with the U.S. Federal Trade Commission and the Antitrust Divi-
sion of the U.S. Department of Justice pursuant to an agreement 
dating from the 1990s.  The U.S.-EU Merger Working Group 
set up by the three agencies has issued Best Practices on Coop-
eration in Merger Investigations (2011) providing an advisory 
framework for their cooperation.  Representatives of the three 
agencies contact one another on learning of a merger that may 
require review in both the U.S. and the EU.  Where appropriate, 
the authorities coordinate on timing and exchange evidence, 
subject to the parties to the concentration providing waivers of 
confidentiality.  The agencies also cooperate on remedies.

Cooperation with the Canadian authorities: The EU also 
has an agreement with Canada that provides for merger control 
cooperation similar to that with the U.S. authorities summarised 
above.

Multilateral cooperation: The EC also cooperates with third-
country competition authorities on policy issues, in particular 
through the International Competition Network.

6.2	 What is the recent enforcement record of the 
merger control regime in your jurisdiction?

Statistics: DG COMP publishes monthly, in the mergers 
section of its website, updated statistics indicating the annual 
numbers of notifications, referrals, phase I decisions, phase II 
proceedings initiated, phase II decisions and other decisions.  In 
2021 and 2022 through September, the EC received 692 notifi-
cations, 19 of which the parties withdrew.  In that period, the 
EC cleared the vast majority (657) of the remaining notified 
transactions after a phase I review: 523 unconditionally under 
the simplified procedure; 122 unconditionally under the normal 
procedure; and 12 conditionally based on remedies.  

EC Phase II decisions: Of the notified transactions that 
underwent an in-depth phase II review resulting in a decision in 
the above period, the EC prohibited two and cleared six condi-
tionally based on remedies.

The first prohibited transaction (Case M.10188) involved 
a vertical merger that the EC found would have combined 
a supplier of systems for genetic and genomic analysis with a 
customer using those systems and that foreclosure may arise.  
The parties proposed remedies in response to the issues raised 
by the EC, but the EC prohibited the transaction after finding 
that the remedies did not fully remove the issues.  

The second prohibited transaction (Case M.9343) involved 
a horizontal merger in the shipbuilding sector which the EC 
found would create a complany with a dominant position.  
As the parties did not offer remedies, the EC prohibited the 
transaction.
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with high entry barriers.  In particular, they suggested exam-
ining the position of the incumbent operator in a “market for 
the digital ecosystem”.

7.2	 Have there been any changes to law, process or 
guidance in relation to digital mergers (or are any such 
changes being proposed or considered)?

The EC’s review of its existing Notice on the Relevant Market 
(see question 1.2) revealed that, while the basic principles are 
still sound, the guidelines do not address some of the changes in 
recent practice, particularly as regards the digital economy.  The 
EC is in the process of proposing revisions taking into account 
developments over the past 20 years.

The EC recently changed its practice regarding Member State 
referrals of mergers to the EC for vetting under the MR, to 
take account of concerns that so-called “killer acquisitions” of 
young and innovative companies with limited current revenues, 
particularly in the digital sector, might fall outside the Commu-
nity dimension thresholds and escape EC jurisdiction (see ques-
tions 2.7 and 6.3). 

Finally, in December 2020, the EC proposed a far-reaching 
Digital Markets Act that, among other things, would require 
very large online platforms serving as market “gatekeepers” 
to inform the EC of any intended concentration involving 
providers of digital services.  Under the proposal, such gate-
keepers would have to inform the EC of such intended acqui-
sitions whether the concentration is notifiable to the EC under 
the MR or to NCAs under national merger control laws.  In July 
2022, the European Parliament approved the new law, which 
now awaits formal adoption by the EU’s Council.

7.3	 Have there been any cases that have highlighted 
the difficulties of dealing with digital mergers, and how 
have these been handled?

In recent years, the EC has examined several digital mergers 
involving leading platforms acquiring young innovative compa-
nies with low turnover, e.g., Cases M.7217, M.8124, M.8788 and 
M.10262, all four of which fell below the Community dimen-
sion thresholds and reached the EC through NCA referrals 
under MR Art. 22 (see question 2.7).  The EC appears to have 
dealt with these and other digital mergers, including the Google/
Fitbit concentration (see question 5.2), without facing substan-
tial conceptual or other difficulties and using existing theories 
of harm that appear to have been fit for purpose.

requiring wide-ranging remedies” in reviewing digital mergers.  
According to the Commissioner in her response, the current 
rules “work well overall and are flexible enough to tackle digital 
markets”.

Experts’ report: In 2017, Commissioner Vestager set 
up a panel of outside experts (Professors Jacques Crémer, 
Yves-Alexandre de Montjoye and Heike Schweitzer) to, in the 
words of the experts’ final report “Competition Policy for the 
digital era” published in April 2019, “explore how competi-
tion policy should evolve to continue to promote pro-consumer 
innovation in the digital age”.  The report, which has gener-
ated substantial commentary by antitrust lawyers, covers the full 
spectrum of competition policy.  Chapter 6 of the report focuses 
on merger control, particularly acquisitions by incumbent digital 
platforms of innovative newcomers that might escape the MR 
framework because the newcomers do not yet generate suffi-
cient turnover to reach the Community dimension thresholds 
(see question 2.4).  Chapter 6 also considers whether traditional 
theories of harm are suitable for assessing such acquisitions.

Community dimension thresholds: Following the intro-
duction by Germany and Austria of filing thresholds using trans-
action values as a means of catching such acquisitions, the EC 
is considering whether to propose any changes to the Commu-
nity dimension thresholds for the same purpose (see question 
6.3).  In their report, the experts argued against changing the 
Community dimension thresholds at present and instead recom-
mend closely monitoring the practicability of the German and 
Austrian thresholds and the workability of the MR’s existing 
referral system (see question 2.7).  Following publication of the 
report, Commissioner Vestager publicly expressed doubts about 
the need for changes to the thresholds (MLex Global Advisory, 
18 June 2019) and has instead opted to change the EC’s prac-
tice regarding referrals by Member States (see questions 3.3 and 
6.3).  See also the comments on the proposed Digital Markets 
Act in question 7.2.

Theories of harm: The experts’ report noted that many 
acquisitions by large incumbents of innovative newcomers are 
likely to be pro-competitive.  Moreover, the experts empha-
sised that such acquisitions are generally likely to raise competi-
tive concerns only in a limited set of circumstances.  According 
to the experts, the theories of harm the EC has so far used in 
examining such acquisitions are “generally sound”.  However, 
they proposed some modifications to the theories of harm for 
cases in which an acquirer operating a multisided digital plat-
form or “ecosystem” benefitting from strong positive network 
effects holds a highly entrenched dominant position in a market 
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