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As discovery schedules currently being set for the months and years
ahead amply demonstrate, remote depositions are here for the
foreseeable future.

Remote depositions have their benefits, including reduced cost for the
client, less travel, and increased flexibility and convenience. As
practitioners know well, however, they also present unique challenges.

On the defense side of the table, remote depositions can pose particular
difficulties when it comes to preparing witnesses and strategizing with
clients remotely, because the limitations of teleconferencing often result
in remote preparation sessions that are shorter and more tightly focused
than was the prepandemic norm.

Shorter preparation sessions are beneficial in that they save money and
employee time, but they require outside counsel to be fully prepared
proactively to anticipate and address any and all potential issues that may
arise, as a more regimented schedule affords less time for clients and
witnesses to process information and pose questions or concerns to
counsel.

It can also be difficult to establish via remote preparation sessions the
level of rapport with witnesses that is often beneficial when defending
depositions.

When it comes to defending remote Rule 30(b)(6) depositions, remote
preparation can be a particular challenge, because it is crucial that clients
and witnesses understand the unique features of Rule 30(b)(6)
depositions and the reasons why they necessitate strategies that may
differ from those typical for fact witness depositions.

In many cases, those strategies, in turn, require additional time from
counsel, client and the witness, as well as conversations with far-flung
employees across an organization, all of which have become more challenging in this
remote era.
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The goal of this article is to provide a guide for conversations regarding a few of the
particular challenges of Rule 30(b)(6) depositions and potential solutions so that even in the
remote context, all parties are better prepared for what lies ahead when a Rule 30(b)(6)
notice comes in.

Rule 30(b)(6) Depositions
Rule 30(b)(6) allows parties to direct a deposition notice or subpoena to an organization,
including a public or private corporation, partnership, association, governmental agency, or

other entity.

At the core of a Rule 30(b)(6) deposition is the organization's designation of a witness who



can testify to matters "known or reasonably available to the organization," including matters
that extend beyond the individual witness's personal knowledge.[1] A responding
organization has an affirmative duty to educate and prepare its witness to testify to the
"organization's position, knowledge, subjective beliefs, and opinions on identified topics."[2]

Unique Challenges in Preparation
Granularity and Breadth of Testimony

Rule 30(b)(6) requires that the noticing party's deposition notice state with reasonable
particularity the topics the noticing party intends to address during the deposition. Once
served with proper notice, the noticed party — the organization — must adequately prepare
a 30(b)(6) witness regarding each of the topics in the notice such that he or she can answer
fully, completely and unevasively.[3]

Courts have required such testimony even where the topics are broad, and where the topics
are not within the witness's personal knowledge or the knowledge of any one individual at
the organization.

Courts also have refused in many cases to impose limits on the granularity or specificity of
facts permitted to be sought in a Rule 30(b)(6) deposition, so long as the facts are covered
by the noticed topics.[4] And courts similarly have refused in some instances to impose
prescribed limits on how far and wide the witness must search at the organization in order
to educate him or herself regarding the facts at issue.[5]

For a long-ranging issue at a larger organization, withesses may be required to gather facts
from dozens of employees and from corporate records, including regarding details of
meetings or other events occurring many years in the past.

Courts frequently have held that, even with regard to long-past events, simply producing
relevant documents and preparing a Rule 30(b)(6) witness to testify regarding the
maintenance and collection of documents is not sufficient where consulting with individuals
regarding past events would result in the ability to testify more completely.[6]

Topics in a Rule 30(b)(6) notice must be stated with painstaking specificity,[7] and one
tactic counsel may take when faced with potentially onerous preparation is to attempt to
meet and confer with the noticing party's counsel as required under the 2020 amendment
to Rule 30(b)(6) to attempt to narrow the topics, or to seek more specificity in order to
focus preparation efforts.

Assuming the noticing party is not amenable to modification of the topics, counsel may
consider seeking a protective order in this regard. Courts in some cases have been
sympathetic to such requests, particularly where the topics are potentially unlimited — for
instance, where topics include phrases like "including but not limited to."[8]

In other cases, however, courts have been less sympathetic to such requests, and have
refused to narrow 30(b)(6) topics, even if they necessitate extremely laborious
preparation.[9]

The typical consequence of inadequate preparation of witnesses with respect to topics
noticed for a Rule 30(b)(6) deposition is the imposition of sanctions by the court.[10]

However, where the list of topics is broad and preparation is laborious, courts frequently will



decline to impose sanctions on a corporation who made a good faith effort to prepare its
designated witness but that witness, nonetheless, failed to recall certain minutia.[11]

Courts' decisions along these lines provide some reassurance that the amount of
preparation required is not unlimited. However, they are not the end of the story. Even if a
witness is sufficiently prepared to avoid a sanctions ruling, an answer of "I don't know" to
an important question may have an impact on case strategy.

Even a small detail or long-ago issue may be important to the litigation, and counsel should
consider whether the organization taking a position of lack of knowledge with respect to
these matters could have a negative outcome on the case.

As an example, if the litigation concerned multiple meetings held years in the past, whether
a certain matter was discussed at one or all of those meetings could be a crucial fact to the
litigation strategy.

But the individuals who attended those meetings may no longer be employees of the
organization, or the meetings could have been attended by humerous employees over the
years, each of whose knowledge would be required in order to formulate a complete answer
in response to a question about the meetings. Under these circumstances, preparing a Rule
30(b)(6) witness could be quite laborious and time-intensive.

Courts have come to differing conclusions on the extent to which an organization that is a
party to litigation is bound by an "I don't know" answer at a Rule 30(b)(6) deposition, with
the minority holding that the Rule 30(b)(6) deponent's testimony is similar to a judicial
admission — conclusively binding and typically incontrovertible thereafter.[12]

In such a court, once a Rule 30(b)(6) witness has testified that he or she does not know a
particular fact, contrary testimony from the organization or a fact witness would not be
considered by the court unless the organization could "prove that the information was not
known or was inaccessible at the time of the deposition,"[13] according to the U.S. District
Court for the District of Columbia in Rainey v. American Forest & Paper Association Inc. in
1998.

The majority of courts, on the other hand, hold that the testimony "is binding in the sense
that it constitutes the official testimony of the corporation,” and that it rises to the level of
an evidentiary admission, such that evidence at trial can be presented to explain, contradict
or correct a statement made during the deposition.[14]

But even in such a jurisdiction, counsel should consider attempting to prevent "I don't
know" answers with respect to critical facts, because even if not a judicial admission, the
answer will carry evidentiary weight.

Special Considerations Regarding Hearsay

As discussed above, preparing a Rule 30(b)(6) witness to avoid an "I don't know" response
may require educating the witness on matters outside the witness's personal knowledge,
which in turn may require collecting knowledge and information from many employees and
records of an organization.

While a Rule 30(b)(6) witness is free to testify to matters outside the witness's personal
knowledge but reasonably known to the organization in the deposition, if either side's
counsel wishes to call that witness to share testimony at trial, that testimony must comply
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with the Federal Rules of Evidence, including Rule 801 as it pertains to hearsay.

Courts often treat Rule 30(b)(6) testimony as falling under Rule 801(d)'s exception for party
admissions, which means the testimony is not treated as hearsay, even if it is outside the
witness's knowledge and would be treated as hearsay coming from a fact witness.[15]

To illustrate, if a fact witness were to testify that a different employee at the organization
told the organization's customer a certain fact during a call in which the fact witness did not
participate and of which the witness did not have first-hand knowledge, that testimony
might be treated as hearsay at trial, depending on whether any other exclusions or
exceptions to Rule 801 applied.

If a Rule 30(b)(6) witness offered the same testimony, it would often be treated by courts
as a party admission and not hearsay, despite the witness's lack of first-hand knowledge.

If a Rule 30(b)(6) witness is called to testify to crucial facts outside of his or her personal
knowledge, counsel should consider confirming that courts in the relevant jurisdiction
conform to the general view set out above.

Counsel should additionally be aware that this treatment does not necessarily apply in all
scenarios. In particular, some courts have held a corporate representative may not testify to
matters outside his own personal knowledge to the extent that information is hearsay not
falling within one of the authorized exceptions.[16]

Courts — such as the U.S. Court of Appeals for the Fifth Circuit in Brazos River Authority v.
GE Ionics Inc. in 2006 — have held that a Section 30(b)(6) deponent can testify as to
information that is within the "corporate knowledge of the organization," but it may not, for
example, testify as to another party's knowledge.[17]

By way of illustration, information gathered from a former employee may be treated as no
longer within the corporate knowledge of the organization, and may be treated as hearsay if
offered as part of Rule 30(b)(6) testimony without independent verification.

Testimony on Topics Outside the Rule 30(b)(6) Notice

A final complication of Rule 30(b)(6) depositions is that, while the scope of a 30(b)(6)
deposition is governed by the notice, in many jurisdictions questions outside the notice may
be fair game as well.

While courts are split on this point, many jurisdictions hold that questions outside the notice
will be treated as directed at the deponent as a fact witness, rather than a Rule 30(b)(6)
deponent.[18]

In such jurisdictions, counsel are not permitted to instruct a Rule 30(b)(6) witness not to
answer when asked a question outside the scope of the notice is asked. Instead, counsel
should object to the question and state for the record that the testimony provided by the
witness is so provided in the witness's personal capacity as a fact witness, not in
representation of — and therefore not binding upon — the organization.[19]

In advance of Rule 30(b)(6) depositions, counsel should confirm the rules in the applicable
jurisdiction, and should consider whether also to prepare the Rule 30(b)(6) witness as a fact
witness.
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Because it may be most efficient to prepare multiple individuals as Rule 30(b)(6) witnesses
(e.g., where a disparate set of topics touch upon the personal knowledge of two or more
individuals), the preparation of multiple individuals as both fact and Rule 30(b)(6) witnesses
may be required.

Preparation of a Rule 30(b)(6) witness to testify in the witness's personal capacity may be a
matter of particular salience if the witness does not have first-hand knowledge of the topics
in the notice, and is instead collecting information from a multitude of sources.

In such instances, counsel may choose a sophisticated but neutral party, such as one of the
organization's attorneys. In such cases, however, counsel should carefully consider how to
prepare the witness to answer questions both within the scope of the notice and outside the
scope — particularly where the witness's personal knowledge is likely to include matters
covered by attorney-client privilege or work-product protections.

Guide for Advance Preparation

In light of the issues discussed above, remote outside counsel should consider making time
to discuss the following with their client:

The Topics

When receiving a Rule 30(b)(6) notice, counsel should take time to review the topics with
their client and should consider what information must be gathered to respond to the topics,
including information that may be difficult to compile but crucial to the case. Counsel should
consider whether to make an effort to narrow or focus the topics, through the required
meet-and-confer process and ultimately by seeking a protective order.

The Sources of Information

While it can be more difficult with employees scattered in remote locations, counsel and
their clients should take time to consider all possible sources of information, and should be
prepared to interview employees in addition to gathering records, if necessary.

If information is only in the possession of former employees or available from other sources
that a court may treat as outside the company's knowledge, counsel should consider getting
this information into the record independently, rather than including it in Rule 30(b)(6)
testimony, in order to avoid a potential hearsay exclusion.

Witness Preparation

Counsel should ensure that ample time is devoted to preparing the Rule 30(b)(6) withess or
witnesses, even in a remote setting. This may require gathering outside information,
sometimes in substantial amounts, particularly where an organization wants to avoid an "I
don't know" response with respect to a particular matter.

Counsel may need to spend a significant amount of time with the witness or withesses to
ensure they have absorbed all the information collected, and may consider drafting cheat
sheets for the witnesses to bring to the deposition, with the understanding that those
documents may be discoverable and not protected by attorney-client privilege.

If the 30(b)(6) preparation is not coextensive with preparation of the witnesses to testify to
their personal knowledge, counsel should consider preparing the witnesses in their personal



capacity as well, and should consider preparing the witnesses for how questions in this
regard will be handled if they come up at the deposition.

Each of these steps in itself requires additional time from clients and employees, which can
be particularly difficult to schedule in a remote setting.

Our hope is that in providing a guide for addressing them, we have at least removed the
initial step of raising the issues, with the aim of facilitating the kinds of conversations that
may once have occurred over lunch or dinner on a preparation day, and that now must, for
better or worse, be fit into a short telephone or videoconference.
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