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Antitrust Covenants in the Spotlight
Following Recent Failed Mergers

BY KAREN KAZMERZAK, JAMES W. LOWE, AND JOSEPH V. CONIGLIO

HEN THE CONSUMMATION

of a transaction is subject to regulatory

clearances or shareholder approvals,

merging parties must allocate the risks

created by these conditions precedent as
part of their broader merger negotiations. Risk allocation
clauses can create hazards for both buyers and sellers in trans-
actions with material antitrust issues. In practice, merger
agreements among competitors can leave one or both parties
exposed if the deal fails to receive antitrust clearance.
Although sellers may prefer provisions that place more of the
antitrust clearance risk on the buyer, and vice versa, the lan-
guage on which the parties ultimately agree will depend on
their relative bargaining positions, priorities, and perceptions
of the risk of failing to obtain clearance.

Sellers may be able to obtain antitrust protection in the
agreement for a number of reasons: it may have a particular-
ly valuable business or set of assets, its combination with the
buyer may offer substantial synergies, or it has other proposals
that offer greater certainty of close relative to the proposed
buyer. In other instances, the parties may agree to allocate the
clearance risk to the seller if the buyer is willing to offer a
higher purchase price or if the seller has few or no other
options. Just as the bargaining dynamics between a buyer and
seller inevitably vary by transaction, there is no “one size fits
all” approach for allocating antitrust risk.

Recent Delaware Chancery Court litigation following four
failed, antitrust-sensitive mergers highlight these risks. After
failing to receive antitrust clearances, the antitrust efforts
covenants in the Anthem/Cigna and Sinclair/Tribune merg-
er agreements have been front and center in the parties’ dis-
putes. The Fresenius/Akorn dispute was over whether Akorn
suffered a material adverse effect that would allow Fresenius
to be free of its obligation to consummate the transaction.
And the Vintage/Rent-a-Center dispute addressed whether a
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party’s actions in pursuit of antitrust clearance could serve as
the required notice to extend the outside date. These cases
demonstrate the importance of counseling clients on their
exposure related to these provisions and advising them on
compliance once the deal is signed.

Key Antitrust Covenants

For antitrust practitioners, the key areas of risk that could

thwart consummation often include feasibility of securing

antitrust clearances with or without remedial conditions and
the time or legal process (e.g., Second Request, litigation)
necessary to address those hurdles. Parties allocate these
antitrust risks using several merger agreement provisions. For
example, the regulatory efforts covenant can detail the actions
each party must take to receive the required clearances, includ-
ing the obligation to litigate. This provision is often closely
tied to other provisions, such as the general material adverse
change (MAC) or material adverse effects (MAE) clause

(terms often used interchangeably), which can serve as a cap

on the obligations necessary to receive clearance. The termi-

nation or outside date clause often allows a party to abandon
the transaction if the required clearances are not received
within a set period. In certain antitrust-sensitive transactions,

a buyer may also agree to pay the seller a reverse termination

fee if clearances are not received by the time one or both par-

ties terminate the agreement.

The Efforts Clause. Antitrust attorneys will often advise
on the efforts a party will agree to undertake to receive anti-
trust clearance. This clause contains a number of elements
that the parties use to allocate risk based on a standard hier-
archy of effort.

B Best efforss: the highest standard, requiring a party to do
essentially everything in its power to fulfill its obligation
(for example, by expending significant amounts or man-
agement time to obtain consents).

B Reasonable best efforts: somewhat lesser standard, but still
may require substantial efforts from a party.

B Reasonable efforts: still weaker standard, not requiring any
action beyond what is typical under the circumstances.

® Commercially reasonable efforts: not requiring a party to
take any action that would be commercially detrimental,
including the expenditure of material unanticipated
amounts or management time.



B Good faith efforts: the lowest standard, which requires hon-
esty in fact and the observance of reasonable commercial
standards of fair dealing. Good faith efforts are implied as
a matter of law.'

Although deal practitioners may generally follow these
standards when drafting, “[cJommentators who have sur-
veyed the case law find little support for the distinctions that
transactional lawyers draw.”? Indeed, the Delaware Chancery
Court does not distinguish between “commercially reason-
able efforts” and “reasonable best efforts,” and has noted
that even “best efforts” is qualified by a reasonableness test.?
Under Delaware law, to determine whether a party has satis-
fied the “reasonable best efforts” clause (which may also
sweep in commercially reasonable efforts and best efforts), the
court looks at “whether the party subject to the clause (1) had
reasonable grounds to take the action it did and (2) sought
to address problems with its counterparty” before filing suit.*

In addition to assigning an efforts level, in drafting such
clauses, counsel may explain in varying amount of detail
what actions each party must take to attempt to receive clear-
ance. The parties often do not provide much detail about the
required undertakings for a transaction unlikely to receive sig-
nificant scrutiny but may include more elaborate provisions
for antitrust-sensitive matters. These provisions often include
detailed requirements for how each party’s counsel must
cooperate with the other. The parties may also identify which
party controls the strategy and include a timeline each party
must follow to meet certain milestones (e.g., filing a notifi-
cation within a specific number of days after signing or com-
plying with a Second Request within a set time period after
issuance).

Parties may also allocate antitrust risk by agreeing to a cer-
tain level of commitment each party must undertake in fur-
therance of clearance. For example, a buyer may agree to
make best efforts to take all measures necessary, proper, or
advisable to receive the required clearances. A provision con-
taining these agreed-to actions without any caveats is com-
monly known as a “hell-or-high-water” covenant because
the buyer assumes all antitrust risk by agreeing to do every-
thing necessary to remove antitrust impediments. In other
words, the hell-or-high-water obligation has no defined limit
on what the buyer must do to close the transaction.

A buyer is unlikely to accept this level of risk without first
seeking input from antitrust counsel as to the likely antitrust
outcomes. An educated buyer may take that risk in exchange
for better bargaining leverage on other covenants that it
believes pose higher exposure. The buyer may also agree to
the hell-or-high-water covenant if it thinks that is necessary
to be selected as the superior proposal among multiple com-
peting offers.

Alternatively, a buyer may seek to cap what it would
need to undertake to satisfy its antitrust efforts obligation.
Common caps include limitations on the remedies a buyer
must agree to accept to receive clearance, such as a modified
hell-or-high-water covenant that expressly states that the

buyer will take all measures necessary, proper, or advisable to
receive clearance except for making divestitures exceeding a
certain value. Other provisions in the agreement may express-
ly disclaim either party’s requirement to engage in litigation
to defend it.

Although parties utilize the efforts clause to allocate and
clarify antitrust risks, specificity has its own risks. Because the
merging parties produce a copy of the agreement to the
antitrust agencies as part of their filing, specific provisions
allocating antitrust risk may not only flag for the agencies that
the parties perceive a potential antitrust risk, but also indicate
how far they are willing to go before dropping the deal. Asa
result, some practitioners advise against detailing the obliga-
tions to avoid the chance that, in some circumstances, it
could increase the overall risk of an agency investigation,
challenge, or demand for settlement.’ This sometimes results
in the parties relying on an MAE provision to limit exposure.

The MAE Clause. Parties negotiating a merger agree-
ment often rely on an MAE provision to allocate the risks that
arise between the signing and close of a transaction. Unless
otherwise defined, an MAE refers to a sustained and severe
business decline in the seller’s business during that interim
period. The seller’s value may deteriorate despite its efforts to
run the business in the ordinary course, including because of
the uncertainty on the future of the business created by the
pending transaction. In the event that the seller suffers an
unforeseeable and very significant business decline that mate-
rially impairs its value, the buyer can use an MAE clause as
a contractual out.

In the past, MAEs were boilerplate provisions that left
out details necessary to determine which party bore impor-
tant risks.® Parties generally understood this clause to cover
unforeseeable business risks, such as increased competition
eroding the target’s margins or unanticipated unfavorable
legal or regulatory action. This had the effect of permitting
the buyer to rescind its agreement with the seller upon “any
change, occurrence or state of facts . . . materially adverse to
the business, financial condition, or results of operations”” of
the seller. Although parties today pay significant attention to
the MAE provision, merger agreements still typically do not
define what is “material.” This is likely because it can create
opportunities to renegotiate the agreement or because
attempts to define it can create more problems in the nego-
tiations or subsequent litigation.®

In addition to the general MAE clause that limits a buyer’s
overall risk, parties may use an MAE clause to cap the anti-
trust risk or use a variant that caps the divestiture as an MAE
of the post-merger combined business. A cap tied to an MAE
avoids specifying for agencies what the parties have agreed to
undertake, but it has its own traps because of the ambiguity
around what qualifies as an MAE.

The Termination Clause, Outside Date, and Anti-
trust Break Fees. These three clauses are equally impor-
tant, but sometimes overlooked. The parties must close by a
date certain as defined by the merger agreement’s outside
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date. If a party fails to meet its closing conditions by that out-
side date, the other party may terminate the transaction and
potentially recover a fee from the breaching party. Because
antitrust-sensitive transactions can take several months to
resolve, a party must factor in timing that allows for those
clearances. Each party faces exposure if the outside date allows
for a lengthy period between when they sign and ultimately
close. The seller may face a declining business because of the
uncertainty caused by the transaction, while the buyer may
have financing secured only for a limited time. But a party
also faces risk if the parties’ transaction has not been cleared
by the outside date.

The outside date works closely with the termination
clause. A party may terminate the transaction upon the
occurrence of certain events outlined in the termination
clause. For example, a party may have the right to terminate
if the counter party fails to obtain termination of the man-
datory Hart-Scott-Rodino (HSR)? waiting period or other
antitrust clearance by a certain date. A party might also nego-
tiate for the right to terminate if the antitrust agency issues
a Second Request, challenges the transaction, or has won
(and the parties have lost) a final, non-appealable judgment.
Parties frequently mitigate some of the risks by allowing
either party or requiring both parties to agree to extend the
outside date, usually for a set period, if antitrust clearance is
still outstanding,.

In certain antitrust-sensitive transactions, a buyer may
also agree to pay the seller a reverse termination fee if antitrust
clearances are not received by the time one or both parties ter-
minates the agreement. This fee may provide an incentive to
a risk-averse seller to enter into an antitrust-sensitive trans-
action and, if properly drafted, limit the buyer’s liability for
the failed transaction to that fee. A buyer may also benefit
from a reverse-break fee by, for example, allowing the buyer
to choose to pay the fee rather than agree to a burdensome
remedial order.

Recent Litigation over the Efforts Clause
The Anthem/Cigna Efforts Clause. In July 2015, Anthem
entered into an agreement to purchase Cigna for more than
$54 billion. The parties were well aware of the antitrust risk
associated with combining two of the four national health
insurers, and the merger agreement reflected this risk. Both
parties agreed to undertake “reasonable best efforts” to take
“any and all actions necessary” to satisfy antitrust concerns,
unless doing so would result in an MAE." In other words, the
parties agreed to a hell-or-high-water covenant subject to an
MAE exception. The agreement included a $1.85 billion
reverse termination fee that Anthem would owe to Cigna if
Anthem failed to attain regulatory approval by the outside
date so long as Cigna had not willfully breached its obliga-
tions."

The United States—joined by 11 states and the District of
Columbia—challenged the merger and, in February of 2017,
the district court ordered a permanent injunction.'* Anthem
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appealed, but shortly thereafter Cigna sent its notice of intent
to terminate the agreement and sued Anthem. In its com-
plaint, Cigna alleged that Anthem engaged in numerous
breaches of its antitrust efforts obligations with the aim to dis-
advantage Cigna as a competitor.'”” Anthem filed its own
suit, alleging that Cigna violated its best efforts obligations
by: (1) refusing to assist Anthem’s efforts to secure clearance
from DOJ without litigation; (2) thwarting the parties’ set-
tlement opportunities with DOJ; and (3) failing to defend
the merger before the DOJ, at trial, or on appeal. Cigna
subsequently rebutted Anthem’s characterizations of Cigna’s
breaches and explained that Anthem began building a record
to avoid paying the reverse termination fee once it realized
that the deal would not receive clearance.' Cigna also assert-
ed that, even if it had breached, its breach did not material-
ly contribute to the failure of the merger.'®

As of the time this article went to print, the Chancery
Court had yet to rule on any of the claims and had urged the
parties to settle their dueling lawsuits. If the case is tried
rather than settled, the decision promises to be instructive in
specifying what satisfies the antitrust efforts obligations in an
antitrust-sensitive merger. Possible outcomes include:

(1) Cigna’s breach was not material to the outcome. The court
could avoid ruling on whether Cigna breached its best
efforts obligation by finding that, even if Cigna did
breach, its breach did not materially contribute to the
failure of the merger. The court could look to the fact
that both the DOJ and the district judge had available all
relevant facts and materials necessary to determine
whether the merger was likely to be anticompetitive.
The court could conclude the outcome would have been
the same regardless of whether Cigna breached.

(2) Cigna’s breach was material to the outcome. The court
could find that Cigna’s actions constituted a material
breach. This could provide insights for future sellers
about the level of cooperation required in supporting a
buyer’s regulatory strategy, even where the seller may
disagree with the benefits of it.

(3) Cigna did not breach. The court could find that Cigna did
not breach its agreement. Such an outcome would indi-
cate that where a party has a legitimate strategic dispute,
or where it perceives that certain actions could harm its
business image and the procompetitive rationale for the
transaction, it would not be compelled to act under a
“reasonable best efforts” standard.

The Sinclair/Tribune Efforts Clause. Tribune also
relied on an efforts clause breach in its claim against Sinclair
stemming from the failed Sinclair/Tribune transaction. In
May 2017, Sinclair agreed to purchase Tribune for approxi-
mately $3.9 billion. Both firms compete for broadcast tele-
vision advertising in certain geographic markets, with Sinclair
allegedly owning the largest number of local television sta-
tions of any media company in the United States."”

As the parties purportedly enjoyed a duopoly in several
geographic markets and exceeded the Federal Communica-



Although an integral part of merger agreements,
significant ambiguity has remained as to how,
precisely, to define an MAE, and thus how to define

a regulatory efforts clause capped at an MAE.

tions Commission cap on national audience reach, the par-
ties anticipated DOJ and FCC scrutiny.'® In their merger
agreement, Sinclair agreed to use reasonable best efforts to
take “all actions” and do “all things” necessary to secure reg-
ulatory approvals.'” Tribune also negotiated for Sinclair to
agree to divest stations in overlapping markets and to bring
the combined company into compliance with the FCC’s cap
on national audience reach, but gave Sinclair control over the
regulatory strategy.?’

According to Tribune’s complaint, Sinclair failed to live up
to its regulatory efforts obligations and engaged in willful
breaches of the merger agreement:

Sinclair engaged in belligerent and unnecessarily protracted

negotiations with DOJ and FCC over regulatory require-

ments, refused to sell stations in the ten specified markets
required to obtain approval, and proposed aggressive divest-
ment structures and related-party sales that were either reject-

ed outright or posed a high risk of rejection and delay—all

in the service of Sinclair’s self-interest and derogation of its

contractual obligations.?!

In particular, Sinclair allegedly failed to offer divestitures
after the agencies made it clear what would be required to
obtain a settlement. Sinclair’s alleged failure delayed DOJ
clearance and also led the FCC in July 2018 to order a hear-
ing to evaluate the legality of the deal under the Communi-
cations Act, which Tribune characterized as a “a de facto
merger death sentence.” In August 2018, Tribune termi-
nated the transaction and sued Sinclair for breaching the
agreement’s regulatory best efforts covenants.?

In its answer, Sinclair argued that its obligation to use
reasonable best efforts was not limitless. First, it was not
obligated to undertake any divestitures unless required to
obtain clearance from the DOJ and FCC.** Second, having
control of the regulatory strategy did not make it a guaran-
tor of the regulatory outcomes.”

Because the parties ultimately settled the dispute out of
court in January 2020, we must wait for another dispute to
shed light on what actions a buyer is required to undertake
in a merger investigation and whether a reverse break fee
can constitute a complete remedy for breach.

The Fresenius/Akorn Efforts Clause. The parties’ pri-
mary dispute was over the MAE clause; however, the
Chancery Court also analyzed whether Fresenius breached its
hell-or-high-water regulatory covenant to take all actions
necessary to secure clearance and not take any action that
could be expected to hinder or delay it.

This issue arose in the context of Fresenius’s pursuit of a
divestiture proposal that would satisfy the FTC’s concerns
over the competitive overlap in sterile-drug manufacturing.
Fresenius pursued in parallel two proposed divestiture pack-
ages to address FTC concerns with different projected clear-
ance timelines. For about a week, Fresenius adopted the pro-
posed strategy that could have delayed clearance by two or
more months relative to the other proposal. Although
Fresenius’s adoption of that proposal technically breached the
covenant because the action could reasonably be expected to
delay HSR clearance, the court determined that it was not
material because Fresenius quickly switched over to pursuing
the faster-track divestiture proposal and still positioned the
parties to close within the original outside date.?

This decision offers some guidance as to circumstances
that would not be considered a breach. For example, a party’s
pursuit of two divestitures packages in parallel is not a breach
nor is its pursuit of a divestiture package that could delay tim-
ing if pursued briefly and it has no apparent affect on timing,.
Besides offering that a few months’ delay in clearance could
be a material breach, the court did not address what other
strategies a buyer may take that could trigger a breach.

Recent Litigation over the MAE Clause

Although an integral part of merger agreements, significant
ambiguity has remained as to how, precisely, to define an
MAE, and thus how to define a regulatory efforts clause
capped at an MAE. The Chancery Court’s 2001 /n re IBP
decision sets out the basic framework for evaluating whether
an MAE has occurred.?” It involved the proposed acquisition
by Tyson Foods, the nation’s largest chicken distributor, of
IBD, the nation’s largest beef and second-largest pork pro-
ducer. Tyson alleged two grounds for an MAE: (1) IBP was
the subject of a costly SEC accounting-fraud investigation;
and (2) IBP’s business was unlikely to meet financial projec-
tions it had provided to Tyson pre-signing due to a severe
winter that increased its costs and generally poor economic
conditions. Though it agreed that the accounting fraud rep-
resented the sort of foreseeable and deal-specific risk typical-
ly allocated to sellers, the Chancery Court found that indus-
try-wide supply shocks and the SEC investigation were not
sufficiently material to trigger the MAE provision.?® /BP left
open what benchmark should be used in evaluating long-run
harm to the target’s business, as well as which fiscal periods
should be compared when measuring earnings.”

The Chancery Court addressed both of these open ques-
tions in its 2008 Hexion decision.*® Hexion, the world’s largest
producer of binder, adhesive, and ink resins for industrial
applications, agreed to purchase Huntsman Corporation, a
manufacturer of polyurethanes and other chemical products,
for $10.6 billion. Here, too, the acquisition raised antitrust
concerns, with the FTC requiring divestitures.’’ Subsequent
to signing the agreement, Huntsman suffered a considerable
decline in its business due to both increased crude and natu-
ral gas prices and the beginnings of the global financial crisis.
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Hexion sought to get out of the deal, alleging that Huntsman
had suffered an MAE. Recognizing the holding in /BP that
industry-wide supply shocks would effectively be allocated to
the buyer and not constitute an MAE, Hexion argued that an
MAE arose from Huntsman being disproportionately adverse-
ly affected by the economic headwinds relative to other chem-
ical manufacturers—a carve-out that it had specifically bar-
gained for in the merger agreement.

Even though Hexion had carved out this risk from the
MAE, the Chancery Court nonetheless found in favor of
Huntsman, holding that its decline was not large enough to
constitute an MAE. The Chancery Court held that no MAE
could have occurred, as Huntsman’s 2009 projections “would
represent a mere 3.6% decrease in EBITDA from 2006 to
2009” and were “essentially flat from 2007 to 2009.”%
Although it found that Huntsman’s decline was not sufficient
to meet the threshold for materiality, the Chancery Court
failed to clarify what level of decline would constitute an
MAE.*

The Chancery Court would resolve this last lingering issue
in its 2018 Akorn, Inc. v. Fresenius Kabi AG, Inc.>* decision.
For the first time, the court found that a seller had suffered
an MAE that would permit a buyer to avoid its obligation to
close. Fresenius, a German pharmaceutical company, sought
to acquire Akorn, an American pharmaceutical company,
for approximately $4.5 billion. After signing the merger
agreement, Akorn’s business declined markedly as a result of
increased competitive pressure, loss of customers, and delayed
product launches. Akorn also faced regulatory challenges,
including a complete response letter from the Food and Drug
Administration that delayed launch of a new product, as well
as whistleblower allegations sent to Fresenius questioning
Akorn’s representations that it was complying with applica-
ble FDA regulations. The parties” attempts to investigate and
resolve these issues ultimately broke down, with Fresenius fil-
ing suit alleging, among other things, that Akorn had suffered
an MAE.

The Chancery Court analyzed whether Akorn suffered
an MAE in two parts. First, the Chancery Court analyzed
materiality. Without providing a definite threshold, the
Chancery Court indicated that a 40 percent decrease in prof-
its over a relevant time period would be presumptively mate-
rial. Following Hexion, the Chancery Court noted that
Akorn’s EBITDA declined by 51 percent from 2016 to 2017
and that the decline “can reasonably be expected to have
durationally significant effects.”” Having found that Akorn’s
decline was material, the Chancery Court next considered
whether it stemmed from a risk allocated to Fresenius or
Akorn. Over the objections of Akorn, the Chancery Court
found that the cause of Akorn’s EBITDA decline was not
“industry headwinds” allocated to Fresenius, but business
risks allocated to Akorn—namely, “unexpected new market
entrants who competed with Akorn’s three top products.”*
The Chancery Court also considered whether Fresenius had
assumed this risk by virtue of the fact that these business risks
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were foreseeable. Although the Chancery Court concluded
that Fresenius had not foreseen Akorn’s decline, it added
that, even if Fresenius had, the agreement allocated these
business risks to Akorn.

The Fresenius decision provides practitioners with a
helpful general framework for finding an MAE. First, the
Delaware courts will ask whether a given decline in the tar-
get’s business is material. To assess materiality, Delaware
courts will look at changes in the target’s EBITDA on a year-
to-year and quarter-to-quarter basis. As to the diminution in
value sufficient to constitute a presumptive MAE, declines
in EBITDA below 15 percent appear not to be material per
se, whereas a 20 percent decline could be sufficient to meet
the threshold for presumptive materiality.?”

Second, if the reduction is material, Delaware courts will
next consider whether the merger agreement allocates the
cause of decline to the buyer or the seller. As a default rule of
construction, Delaware courts appear to understand the stan-
dard MAE clause to allocate economy or market-wide risks
to the buyer. As the Chancery Court explained in Fresenius,
both /BP and Hexion held that buyers could not rely on the
“manifested consequences of widely known systematic
risks”*—even though in /BP, unlike Hexion, these risks had
not been expressly carved out and assigned to the buyer. As
a further default rule, Delaware courts will allocate more
deal-specific business risks to the seller.

Finally, the Delaware courts will look to see whether the
parties have contracted around this default risk allocation.
The Fresenius court clarified that certain arguments will not
avail a seller when attempting to shift a deal-specific risk to
a buyer after the fact. Specifically, that a given deal-specific
risk is foreseeable does not mean it will be allocated to the
buyer—potentially a change from the traditional under-
standing of MAE provisions. As the Fresenius court stated,
had the parties wished to define an MAE as “including only
unforeseeable effects, changes, events, or occurrences” they
could have done so in the merger agreement.”” If a buyer
wishes to place an economy- or market-wide risk on the sell-
er, or the seller a deal-specific risk on the buyer, each will have
to bargain for it in the merger agreement. Deal planners and
their attorneys must act accordingly.®’

Recent Litigation over the Outside Date and
Reverse Termination Fees

The outside date and antitrust reverse termination fees have
also recently received scrutiny in litigation regarding Vintage’s
attempted merger with Rent-a-Center for $1.36 billion.
Rent-a-Center, the seller, exercised its option to terminate the
merger agreement upon reaching the outside date and
demanded its termination fee. The parties had agreed to use
commercially reasonable efforts to obtain HSR clearance.
Vintage also had agreed to pay Rent-a-Center a $126.5 mil-
lion reverse termination fee if clearance was still outstanding
by the outside date—set for six months from signing—so
long as neither party had opted to extend i.



At the six-month mark, the transaction was still subject to
FTC review, and neither party had sent formal notice to the
other of its election to extend the outside date by three
months. Although the parties could have continued toward
closing without opting to extend, Rent-a-Center sent notice
of termination and a demand for the reverse break fee. Three
days later Vintage initiated litigation in the Chancery Court
seeking to compel Rent-a-Center to continue its efforts to
clear HSR and close the transaction.

Vintage argued that its and Rent-a-Center’s regulatory
efforts, including the parties’ entry of a joint timing agree-
ment with the FT'C, were actions demonstrating notice of
their intent to proceed with the transaction. The court noted,
however, that the agreement contained clear language requir-
ing express written notice, and rejected Vintage’s argument. !
The court also rejected Vintage’s claims that Rent-a-Center
breached an implied covenant of good faith and fair dealing
because Rent-a-Center had not committed a fraud.

The court left open for further briefing the question of
whether Vintage is obligated to pay the reverse break fee.*

Takeaways

In the years ahead, both buyers and sellers should be mind-
ful of several broader trends when negotiating antitrust deal
provisions.

The Efforts Clause. Fresenius clarifies that the Delaware
Chancery Court does not generally distinguish between
efforts levels. Deal attorneys should therefore consider detail-
ing the specific actions each party must (or need not) under-
take during the merger review process. Moreover, while buy-
ers who agree to a hell-or-high-water covenant may want to
lead the antitrust strategy, leading the strategy exposes the
buyer to the seller’s subsequent claim that a given strategy
was a material breach of the merger agreement, especially for

those deals subject to antitrust challenge.

MAE;s. After Fresenius—and amid the pending case stem-
ming from the failed Anthem/Cigna merger—sellers’ attor-
neys can no longer assume that no set of facts could suffi-
ciently show that the seller would reasonably be expected to
have an MAE. Attorneys on both sides should also under-
stand the Chancery Court’s view that defendants must bar-
gain away business risks for which they do not wish to be held
responsible.

Outside Dates. Rent-a-Center re-affirms the need for
counsel to understand the potential outs the other side may
use to exit a deal. Vintage not only lost its opportunity to
acquire Rent-a-Center, but now also may be forced to pay a
hefty reverse termination fee, all because it failed to pay
attention to the outside date, thinking that the transaction
was on track for clearance. A party should not misread the
other side’s cooperation in undertaking the antitrust efforts
as their intent to proceed toward closing.

Conclusion

Antitrust practitioners need to be increasingly diligent about
the language of regulatory-related provisions and covenants
in transactional agreements. First, clients would benefit
from having antitrust counsel work closely with the corpo-
rate counsel to ensure that covenants touching on antitrust
are consistent with the prevailing law and that the client
understands the obligations those provisions impose during
the regulatory clearance process. Second, recent and pend-
ing litigation promises to clarify how these provisions actu-
ally work and what parties must do to satisfy their obliga-
tions. Finally, regardless of how the pending litigation is
resolved, antitrust-related provisions are increasingly impor-
tant going forward as means to settle disputes in failed trans-
actions.
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