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Given their geographic proximity, it is
perhaps not surprising that there is 

significant overlap in Washington, D.C., and 
Virginia’s law of contracts. Both jurisdictions 
are common law jurisdictions, and frequently 
rely on the Restatement (Second) of Con-
tracts, though D.C. is more likely to turn to 
the Restatement than is Virginia, which has a 
longstanding, well-developed body of contract 
law. There are many areas, however, where 
D.C. and Virginia’s contract law differ. This
article provides an overview of contract law in
each jurisdiction, paying close attention to the
similarities and differences between the two.

Contract Law Similarities
Most of the core components of contract 
law between D.C. and Virginia are identical. 
Doctrinally, both jurisdictions robustly en-
force contractual duties and limit the defenses 
available to set aside the terms of an otherwise 
valid agreement. 

Both D.C. and Virginia adhere to an objec-
tive view of contracts, meaning that when 
courts are seeking to determine the existence 
of a valid contract, they will engage in an ob-
jective inquiry into each element of contract 
formation. In D.C., parties create an enforce-
able contract by “(1) express[ing] an intent to 
be bound, (2) agree[ing] to all material terms, 
and (3) assum[ing] mutual obligations.”1 In 
Virginia, “there must be a complete agree-
ment including acceptance of an offer as well 
as valuable consideration.”2 Courts in both ju-
risdictions undertake an objective inquiry to 
determine whether each element is satisfied.3 
In Virginia, courts look to the actions of the 
parties, not their unexpressed state of mind 
when evaluating whether the parties reached 
complete agreement.4 Unwritten (or oral) 
contracts are generally enforceable in both 
jurisdictions provided that the contract does 
not violate statute of frauds, and the party 
claiming existence of contract can prove each 
element of a valid and enforceable contract.5 
Given each jurisdiction’s objective view, 

forum selection clauses are prima facie valid, 
unless the resisting party can prove that the 
clause is unreasonable.6

When interpreting contractual terms, both 
D.C. and Virginia afford contractual text its
plain meaning unless the text is ambiguous.7

Ambiguity is a question of law, and only exists
when the language in question is “reasonably
or fairly susceptible of different constructions
or interpretations, or of two or more different
meanings.”8 Both jurisdictions employ the
parol evidence rule, which allows no extrinsic
evidence for contractual interpretation unless
an ambiguity is found to exist.9 — no extrinsic
evidence unless ambiguous. As a last resort,
courts in both jurisdictions will employ the
canon of contra proferentem—which con-
strues contractual ambiguities in favor of the
non-drafter.10

A contractual breach occurs when a party 
fails to perform when performance is due.11 
Both jurisdictions also recognize anticipato-
ry repudiation, which allows a party to sue 
before a breach occurs if the other party has 
unequivocally and positively communicated 
its intent not to perform.12 

Parties have limited defenses to a claim of 
contractual breach in either D.C. or Virgin-
ia. If a contract lacks reasonably definite 
material terms—which includes contract 
subject matter, payment terms, quantity, and 
duration—a court may find that the contract 
is insufficiently concrete and thus, unen-
forceable.13 While the statute of limitations 
is a defense in both D.C. and Virginia, in 
D.C., all claims for breach of contract must
be brought within 3 years of the breach,
while Virginia applies a 3-year limitation on
unwritten contracts and a 5-year limitation
on written contracts.14 A contract may be
unenforceable if one party was forced into the
contract by duress. The party alleging duress
must show (1) an improper threat and (2)
the lack of a reasonable alternative.15 In D.C.,
litigation is typically considered a reasonable
alternative.16 Parties almost never prevail
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on a defense of contractual impossibility, which courts in 
both jurisdictions recognize only when performance of the 
contract is rendered impossible unless the promisor express-
ly assumed the risk of performance.17 In neither jurisdiction 
will inconvenience nor unexpected difficulty be sufficient to 
show impossibility of performance.18 Parties may execute an 
accord and satisfaction after contract formation in order to 
eliminate a party’s contractual obligation to perform.19 Fi-
nally, fraud in the inducement only occurs when one party 
obtains the other party’s assent to the contract by either a 
fraudulent or material misrepresentation.20 In such cases, the 
party who relied on the fraudulent or material misrepresen-
tation in consenting to the contract may void their  
contractual obligations.21

Finally, both D.C. and Virginia employ largely simi-
lar approaches to damages calculations. Restitution and 
compensatory damages are available in both states. Resti-
tution damages are available for damages on the contract, 
and require the breach-
ing party to restore 
the benefit he received 
to the non-breaching 
party.22 Compensatory 
damages serve to make 
right any loss suffered 
by the non-breaching 
party.23 Punitive dam-
ages, although rare, 
are available from both 
D.C. and Virginia courts 
when the innocent 
party can show that 
the contractual breach 
was “malicious, wan-
ton, oppressive or with 
criminal indifference 
to civil obligations.”24 
Both jurisdictions will also enforce contractual liquidated 
damages clauses, unless it constitutes a penalty.25 As in most 
jurisdictions, specific performance is an extraordinarily rare 
remedy, which is only available when no theory of damages 
could adequately compensate the non-breaching party.26

Differences in Legal Approaches to Contracts
Despite their overall similarities, practitioners should be 
aware that there are some distinctions between contracts in 
D.C. and contracts in Virginia. 

First, the two jurisdictions take different approaches 
to enforcing implied-in-fact contracts. Implied-in-fact con-
tracts are neither committed to writing nor expressed verbal-
ly, but are inferred from the conduct of the parties.27  In D.C., 
courts recognize an implied-in-fact contract only when “(1) 
valuable services [were] rendered [by the plaintiff]; (2) for 
the person sought to be charged; (3) which services were 
accepted by the person sought to be charged, and enjoyed by 

him or her; and (4) under such circumstances as reasonably 
notified the person sought to be charged that the plaintiff, in 
performing such services, expected to be paid.”28 Virginia, 
on the other hand, will enforce an implied-in-fact contract 
if “the typical requirements to form a contract are present,” 
and a contractual relationship can be inferred from “consid-
eration of [the parties’] acts and conduct.”29

Practitioners should be aware that Virginia does not 
recognize the doctrine of promissory estoppel.30 Prom-
issory estoppel is an equitable remedy, which is available 
when the defendant makes a non-contractual promise to the 
plaintiff, the plaintiff detrimentally relied on the promise, 
and the promise reasonably induced the plaintiff ’s reliance.31 
The non-contractual nature of the promise inducing the 
plaintiff ’s reliance is critical to successfully arguing promis-
sory estoppel to D.C. courts.32 

Another major difference between D.C. and Virginia 
is how each jurisdiction approaches contractual arbitra-

tion clauses. D.C. has 
adopted the Revised 
Uniform Arbitration 
Act (“RUAA”), and will 
enforce an agreement 
to arbitrate unless “a 
ground . . . exists at 
law or in equity for 
the revocation of a 
contract.”33 Challeng-
es to the validity of 
an arbitration clause 
are typically decided 
by the court, and the 
RUAA preserves the 
severability doctrine, 
which will not prevent a 
court from enforcing an 
agreement to arbitrate 

even if another contractual clause or the contract as a whole 
is found invalid, unenforceable, voidable, or void.34 The 
Virginia Uniform Arbitration Act (“VUAA”), and the law 
of contracts governs the question of whether there is a valid 
and enforceable agreement to arbitrate.35 Virginia also rec-
ognizes no presumption for arbitration, placing the burden 
of proving the existence of an agreement to arbitrate on the 
party seeking arbitration.36

The final noteworthy difference between the two ju-
risdictions is their differing approaches to finding that a 
contract is contrary to public policy. Virginia is more likely 
to find a contract to be against public policy than is D.C.. In 
Virginia, courts will make such a finding when the illegal-
ity of a contract is clear and certain.37 There are only two 
instances of D.C. courts voiding a contract on public policy 
grounds, and in both, the decision can be read as voiding a 
contract for attempting to contract around otherwise  
applicable law.38 

Parties have limited defenses to 
a claim of contractual breach 
in either D.C. or Virginia. If a 

contract lacks reasonably definite 
material terms...a court may find 
that the contract is insufficiently 
concrete and thus, unenforceable.
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To conclude, there is significant overlap between D.C. and 
Virginia’s core contractual doctrines. These jurisdictions take 
similar approaches to contract interpretation and enforcement. 
They take an objective view and are extremely reluctant to allow 
a party to escape contractual obligations simply because per-

formance is inconvenient or burdensome. But litigators should 
also be aware of the differences between the two jurisdictions 
and should not assume that because D.C. and Virginia share 
core contractional doctrines, that the jurisdictions are in lock-
step on every point. C
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