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Why strict reliance on ‘time of filing’ rule
in CAFA cases is risky business
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For more than a century, courts and practitioners have repeated
as immutable doctrine that removal jurisdiction in diversity cases
turns exclusively on the pleadings at the time of removal. They
have continued to do so since passage of the Class Action Fairness
Act.

But actual practice is far more complex. More and more, courts
have recognized exceptions to the “time of filing” rule, allowing
post-removal events to shape — and in some cases, dictate — the
outcome of jurisdictional analyses in CAFA cases.

Careful attention to the exceptions can spell the difference
between preserving or defeating federal jurisdiction.

QUICK OVERVIEW OF CAFA

Congress passed CAFA to make it easier for defendants to
remove class and mass actions to federal court.' Before the law's
enactment in 2005, state courts were keeping cases of national
importance out of federal court and were “sometimes acting in
ways that demonstrate[d] bias against out-of-state defendants.2

CAFA sought to curb these apparent abuses in class actions”
by expanding federal diversity jurisdiction where the amount in
controversy exceeds $5 million.

Because Congress enacted CAFA to facilitate adjudication of class
actions in federal court, there is no presumption against CAFA
removal jurisdiction.?

Like a complaint filed directly in federal court, a notice of removal
under CAFA only has to set forth plausible, good-faith allegations
to support CAFA jurisdiction. The removing party is not required
to provide testimonial evidence or documents in the notice of
removal.

A plaintiff can challenge jurisdiction by invoking one of several
statutory exceptions to CAFA but bears the burden of proof when
doing so.*If a district court challenges a removing party’s assertion
of CAFA jurisdiction in the notice of removal, it must afford each
side “a fair opportunity to submit proof” and argument rather than
remand sua sponte.®

As with traditional removal cases, disputes about CAFA removal
jurisdiction traditionally focus on “examining the case ‘as of the
time it was filed in state court[.]"
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The Supreme Court has affirmed that this time-of-filing rule
applies to CAFA cases, and the circuits likewise “have unanimously
and repeatedly” invoked it in CAFA cases.” Indeed, the “time of
filing” rule has been a hallmark of removal jurisdiction for more
than a century, described by the Supreme Court as a “hornbook
law (quite literally) taught to first-year law students in any basic
course on federal civil procedure.”

Despite the pedigree of the time-of-filing
rule, courts can and will look to post-removal
events when adjudicating CAFA jurisdictional

disputes, making uncritical reliance on the rule
a risky proposition.

RELYING ON EVENTS AFTER A CAFA REMOVAL

Despite the pedigree of the time-of-filing rule, courts look to post-
removal events when adjudicating CAFA jurisdictional disputes,
making uncritical reliance on the rule a risky proposition.

First, even if CAFA jurisdiction does not exist at the time of removal
due to a statutory exception, federal courts can exercise CAFA
jurisdiction as long as no party timely raises the exception. Unlike
in other settings, where jurisdictional defects can never be waived,
the weight of authority is that all of CAFA's exceptions can be
waived.®

Second, courts regularly consider post-removal filings to inform
their understanding of whether CAFA jurisdiction existed at the
time of removal. In fact, it can be an abuse of discretion for a
district court to categorically disregard an amended complaint or
other post-removal submission by a plaintiff when resolving CAFA
jurisdiction questions.”

The analysis often turns not only on what the plaintiff has said
after removal but also on whether there is any reason to suspect
an effort to manipulate jurisdiction.

"If the rule were otherwise, plaintiffs would have ample opportunity
for forum manipulation by filing vague complaints in state court
that could be narrowed after removal to eliminate jurisdiction.”

the answer company™

THOMSON REUTERS®




THOMSON REUTERS EXPERT ANALYSIS

On the one hand, if a plaintiff expressly or implicitly concedes
jurisdiction post-removal in an amended complaint or
alleges post-removal that the amount in controversy exceeds
$5 million, a defendant can rely on the concession as “strong
evidence” that CAFA jurisdiction existed at the time of
removal.?

The reasoning is simple: A plaintiff who elected to file in
state court presumably would not make such a statement to
manufacture CAFA jurisdiction.

Careful attention to the exceptions to the
time-of-filing rule can spell the difference
between preserving or defeating federal
jurisdiction.

On the other hand, some courts allow a plaintiff to “clarify”
or "supplement” allegations in a state court pleading even
when it is part of an admitted strategy to secure remand.”
Courts have allowed plaintiffs to clarify that references
to “residents” in a state court complaint were, in fact,
references to “citizens” to be able to invoke CAFA exceptions
to jurisdiction.™

Similarly, some courts have permitted plaintiffs to arguably
narrow the size of the putative class and thus decrease
the amount in controversy and potentially invoke CAFA
exceptions.®

Despite the obvious risks of forum manipulation, these
courts reason that a plaintiff should be permitted to clarify
jurisdictional matters, at least when the plaintiff was under
no obligation to provide such details in the state court
complaint.

In a nod to the time-of-filing rule, however, these courts
generally do not permit a plaintiff to withdraw or contradict
prior allegations in the state court complaint operative at the
time of removal; instead they permit a plaintiff only to fill in
gaps or omissions.”®

Finally, a lack of CAFA jurisdiction at the time of removal can
be deemed “cured” as long as federal jurisdiction exists at
the time of judgment.”

A recent Ninth Circuit decision adopted a threefold test to
resolve when to apply this exception to the time-of-filing rule.
The test asks three questions: (1) did the party contesting
jurisdiction preserve the objection to removal? (2) if a defect
existed and was preserved, did jurisdiction exist at the time
of judgment? and (3) do “considerations of finality, efficiency,
and economy” make it so that dismissal based on the removal
defect “would be inconsistent ‘with the fair and unprotracted
administration of justice™?®

The answer to the first question generally turns on whether
the plaintiff filed a timely motion to remand. If not, procedural
defects in the removal are waived, and the only question
becomes ““whether the district court would have had original
jurisdiction of the case had it been filed’ in federal court at the
time of judgment.”

But assuming a plaintiff preserved an objection to a defect in
removal, the question at the second step becomes whether
subsequent events cured the jurisdictional defect. For
instance, an amended complaint or dispositive ruling that
adds or drops a party before judgment can cure a prior lack
of diversity.

Similarly, a plaintiff who voluntarily amends a complaint
post-removal to add a federal claim cures any lack of federal
jurisdiction that may have existed at the time of removal.
By adding a federal claim, a plaintiff renders procedural
or jurisdictional arguments raised in a motion to remand
“moot."®

And as long as jurisdiction existed at the time of judgment,
a court can exercise jurisdiction under the third step despite
a lack of jurisdiction at the time of removal based on its
assessment of considerations of “finality, efficiency, and
economy.”

In some circuits, a ruling on summary judgment, rather than
at trial, can provide sufficient finality to support application
of this exception.?® Indeed, courts have found jurisdictional
defects cured even when summary judgment was obtained at
arelatively early stage of the litigation with limited discovery.”

Court and parties will continue to struggle
over when it is appropriate to rely on
post-removal amendments and filings by
plaintiffs to support or oppose removal.

THE CONTOURS OF THE EXCEPTIONS ARE FIERCELY
LITIGATED

Courts and parties will continue to struggle to determine
when it is appropriate to rely on post-removal amendments
and filings by plaintiffs to support or oppose removal. With
respect to complex jurisdictional questions, it is often not
easy to tell the difference between a representation that can
fairly be deemed a clarification and one that is more properly
characterized as an outright contradiction.

When battling over the line between clarification and
contradiction defendants can continue to rely on the
presumption in favor of CAFA jurisdiction. Much like the
principle of construing a contract against its drafter,
defendants can argue that ambiguities should be construed
against the plaintiff as the drafter of the complaint and in
favor of CAFA jurisdiction.z
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Defendants also can argue that allowing plaintiffs to
retroactively narrow or clarify allegations to defeat removal
jurisdiction puts defendants in an untenable position.
Defendants cannot be expected to take a wait-and-see
approach to CAFA removals.?

Otherwise, plaintiffs inevitably will argue that a defendant
should have removed earlier. At the same time, no defendant
wants to face the prospect of lengthy and expensive briefing
about removal, and a potential request for costs or sanctions,
due to post-removal allegations or evidence not apparent
from the face of the state court complaint.

Plaintiffs, in turn, will continue to argue that they should not
be precluded from explaining allegations originally intended
for a state court. In contrast to a number of federal courts,
many state courts have more relaxed pleading rules with
regard to setting out the elements of a class action in a
complaint.*

In such settings, plaintiffs may argue that it is unfair to
construe silence or ambiguities in a state court complaint
against them. And federal courts anxious to control
swollen dockets appear more than willing to entertain such
arguments.
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