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Reference Tool: Financial Regulations That Could be Impacted 
by the New Administration 
To date, the chorus of the new administration has been deregulation. President Donald Trump has stated 
that he plans “to be cutting a lot out of Dodd-Frank,”1 and on February 3, 2017, issued a memorandum 
paving the way to reverse the Department of Labor’s Fiduciary Duty Rule,2 as well as an executive order on 
Core Principles for Regulating the U.S. Financial System (the Executive Order).3 On February 9, 2017, the 
Department of Labor filed for a 180-day delay of implementation of its fiduciary rule and a new public 
comment period on the measure while it reviews the rule’s effects on the industry as well as investors’ access 
to retirement information and financial advice. 

The first steps of deregulation have already begun, as evidenced by the announcement of Michael Piwowar, 
Acting Chair of the U.S. Securities and Exchange Commission (SEC), regarding the reconsideration of the 
implementation of the SEC’s Pay Ratio Rule4 and Conflict Minerals Rule.5 

The deregulatory posture of the new administration is expected to continue under Jay Clayton, the 
prominent mergers and acquisitions lawyer nominated as the new SEC Chair, and under J. Christopher 
Giancarlo, Acting Chair of the U.S. Commodity Futures Trading Commission (CFTC), who is expected to be 
nominated as CFTC Chair. The SEC and CFTC will likely be operating in an environment of reduced budgets 
and with a Congress favorable to deregulation. These collective circumstances may make it more likely that 
rule proposals subject to industry opposition will not be adopted. Of course, time will tell. 

Over the last several years, numerous former and sitting Republican Commissioners of both the SEC and 
CFTC have expressed opposition to, or concerns regarding, many adopted and proposed rules. These 

 
1 Ben Protess & Julie Hirschfeld Davis, Trump Moves to Roll Back Obama-Era Financial Regulations, The New York Times, Feb. 3, 2017, 
available at: https://www.nytimes.com/2017/02/03/business/dealbook/trump-congress-financial-
regulations.html?action=Click&contentCollection=BreakingNews&contentID=64873002&pgtype=Homepage&_r=2 (quoting statements 
of President Trump). 
2 Memorandum on the Fiduciary Duty Rule, 2017 Daily Comp. Pres. Doc. 95 (Feb. 3, 2017), available at: 
https://www.gpo.gov/fdsys/pkg/DCPD-201700095/pdf/DCPD-201700095.pdf. 
3 Exec. Order No. 13772, 82 Fed. Reg. 9965, 9965-9966 (Feb. 3, 2017), available at: 
https://www.federalregister.gov/documents/2017/02/08/2017-02762/core-principles-for-regulating-the-united-states-financial-system. 
4 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Reconsideration of Pay Ratio Rule Implementation (Feb. 6, 2017), available at: 
https://www.sec.gov/news/statement/reconsideration-of-pay-ratio-rule-implementation.html. 
5 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Reconsideration of Conflict Minerals Rule Implementation (Jan. 31, 2017), 
available at: https://www.sec.gov/news/statement/reconsideration-of-conflict-minerals-rule-implementation.html. 

https://www.nytimes.com/2017/02/03/business/dealbook/trump-congress-financial-regulations.html?action=Click&contentCollection=BreakingNews&contentID=64873002&pgtype=Homepage&_r=2
https://www.nytimes.com/2017/02/03/business/dealbook/trump-congress-financial-regulations.html?action=Click&contentCollection=BreakingNews&contentID=64873002&pgtype=Homepage&_r=2
https://www.gpo.gov/fdsys/pkg/DCPD-201700095/pdf/DCPD-201700095.pdf
https://www.federalregister.gov/documents/2017/02/08/2017-02762/core-principles-for-regulating-the-united-states-financial-system
https://www.sec.gov/news/statement/reconsideration-of-pay-ratio-rule-implementation.html
https://www.sec.gov/news/statement/reconsideration-of-conflict-minerals-rule-implementation.html
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statements may provide insight into the thinking that will drive potential deregulation in the coming years. 
The reference tool included in this Sidley Update identifies certain final and proposed rules issued during the 
post-Dodd-Frank era (many but not all mandated by the Dodd-Frank Act itself) that may be subject to repeal 
or reform during the new administration. The reference tool is not intended to be comprehensive or 
dispositive. Instead, it seeks to identify rules that are most likely to be subject to reconsideration, as well as 
the arguments voiced by Commissioners relating to those rules that may be persuasive in encouraging the 
new administration to re-evaluate them. As the new administration continues to take form, other rules and 
regulations may be reconsidered as new members of the administration focus on the executive order on Core 
Principles for Regulating the U.S. Financial System and other regulatory issues affecting the financial 
markets. 
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Financial Regulations That Could be Impacted by the New Administration 

Regulation Relevant 
Agency 

Status of 
Regulation 

Summary of Regulation Commentary 

The Volcker Rule – Prohibitions 
and Restrictions on Proprietary 
Trading and Certain Interests in, 
and Relationships with, Hedge 
Funds and Private Equity Funds 

SEC, CFTC, 
OCC, 
Federal 
Reserve, 
FDIC 

Final Final rules adopting 
certain prohibitions and 
restrictions on the ability 
of a banking entity and 
non-bank financial 
company supervised by 
the Federal Reserve to 
engage in proprietary 
trading and have certain 
interests in, or 
relationships with, a 
hedge fund or private 
equity fund. 

Former SEC Commissioner Atkins has stated that “not only did the Volcker 
provisions of Dodd-Frank fail to address a key part of the financial crisis, but the 
rule as implemented may have serious negative consequences for investors, job 
creators, and the U.S. economy.”6 
 
Former SEC Commissioner Gallagher “strongly” dissented from the final rules 
implementing the Volcker Rule and stated that “[i]t is my hope that when, 
inevitably, changes need to be made to address the failures and shortcomings of 
the [Volcker] rules . . . , the agencies choose to undertake a proper rulemaking 
process to correct its many errors. I stand ready, willing, and eager to engage in 
such a process. For the reasons discussed above, however, I strongly dissent from 
today’s rulemaking.”7 
 
In a statement regarding the proposed rules implementing the Volcker provisions 
of Dodd-Frank, Former SEC Commissioner Paredes stated that “there is a 
considerable risk that, as proposed, the regulatory infrastructure to implement the 
Volcker Rule could unduly impede the competitiveness and dynamism of our 
financial markets and hinder the flow of capital to its most productive purposes at 
the expense of our country’s economic growth.”8 
 
Acting SEC Chair Piwowar dissented from the final rules implementing the 
Volcker Rule, stating that “[c]ommon sense, as well as good government, dictates 
that, at a minimum, an agency knows what is in the rule and have a basic 
understanding of the potential impact the rule will have. Unfortunately, the 
Volcker Rule being adopted today fails to meet both those fundamental 

 
6 The Dodd-Frank Act Five Years Later: Are We More Stable?, Hearing before the H. Comm. on Fin. Services, 115th Cong. (2015) (statement of Paul S. Atkins, Chief Exec. Officer, Patomak Glob. 
Partners, LLC), available at: http://financialservices.house.gov/uploadedfiles/hhrg-114-ba00-wstate-patkins-20150709.pdf. 
7 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement Regarding Adoption of Rule Implementing the Volcker Rule (Dec. 10, 2013), available at: 
https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370540477693. 
8 Troy A. Paredes, Comm’r, Sec. & Exch. Comm’n, Remarks at “The SEC Speaks in 2012” (Feb. 24, 2012), available at: 
https://www.sec.gov/News/Speech/Detail/Speech/1365171489960#.UqIw_vRDsdU. 
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Financial Regulations That Could be Impacted by the New Administration 

Regulation Relevant 
Agency 

Status of 
Regulation 

Summary of Regulation Commentary 

principles. Indeed, if we cannot satisfy ourselves with how the rule will work, the 
public is unlikely to have such confidence either.”9 
 
Acting CFTC Chair Giancarlo has expressed the view that policies such as the 
Volcker Rule favor “balance sheet surplus over market making, trading friction 
over efficiency and safety over opportunity.”10 
 
Former CFTC Commissioner O’Malia dissented to the final rules implementing 
the Volcker Rule, stating that he “cannot support a rulemaking that undermines 
the regulatory process, nor clearly delineates the [CFTC’s] new jurisdiction and 
enforcement authority under § 13 of the Bank Holding Company Act of 1956 . . . 
and fails to include procedures that afford due process to market participants.”11 
 
Former CFTC Commissioner Sommers expressed concern regarding the CFTC’s 
proposed regulations implementing the Volcker Rule, stating that “[i]t is critical 
for US regulators to come together and form a reasonable approach to the many 
difficult issues included in the prohibitions and restrictions on proprietary 
trading. The implications of this rule will most definitely be felt around the 
globe.”12 
 
Former CFTC Chair Brown-Hruska stated, in an opinion piece in the Financial 
Times, that “[e]nacting the Volcker Rule will further undermine a bank’s ability 
to do its traditional business, namely lending to corporations and individuals who 
want to expand their business or invest in a new or better idea.”13 
 

 
9 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement Regarding Adoption of Rule Implementing the Volcker Rule (Dec. 10, 2013), available at: 
https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370540476665. 
10 J. Christopher Giancarlo, Comm’r, US Commodity Futures Trading Comm’n, Keynote Address before the 2015 ISDA Annual Asia Pacific Conference (Oct. 26, 2015), available at: 
http://www.cftc.gov/PressRoom/SpeechesTestimony/opagiancarlo-10. 
11 Scott D. O’Malia, Comm’r, US Commodity Futures Trading Comm’n, Dissenting Statement on the Volcker Rule (Dec. 10, 2013), available at: 
http://www.cftc.gov/PressRoom/SpeechesTestimony/omaliastatement12101. 
12 Jill E. Sommers, Comm’r, US Commodity Futures Trading Comm’n, Remarks before the Institute of International Bankers, Annual Washington Conference (Mar. 5, 2012), available at: 
http://www.cftc.gov/PressRoom/SpeechesTestimony/opasommers-21. 
13 Sharon Brown-Hruska, Don't Prescribe Medieval Solutions, Financial Times (June 23, 2010), available at: https://www.ft.com/content/30e0634c-7ed5-11df-ac9b-00144feabdc0. 
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Financial Regulations That Could be Impacted by the New Administration 

Regulation Relevant 
Agency 

Status of 
Regulation 

Summary of Regulation Commentary 

Broker-Dealer Reports SEC Final Amendments to certain 
broker-dealer annual 
reporting, audit, and 
notification requirements. 

Former Commissioners Gallagher and Paredes dissented from the rule 
amendments citing concerns “regarding the requirement that broker-dealers 
provide access to accountant and audit documentation.”14 Specifically, the former 
Commissioners stated their belief that “the final rule does not explicitly limit the 
scope of the Commission’s audit documentation requests and the uses to which 
the Commission could put any information it receives from an auditor,” which 
“could chill important discussions between a broker-dealer and its auditor.”15 
 

Exemption for Certain Exchange 
Members (Rule 15b9-1) 

SEC Proposed Proposed rule to amend 
Rule 15b9-1 under the 
Securities Exchange Act 
of 1934 (Exchange Act) 
to narrow an exemption 
from general requirement 
that broker-dealers be a 
member of a national 
securities association 
(e.g., FINRA). 

Acting Chair Piwowar expressed skepticism regarding the utility of the 
amendment, stating “I am not convinced that [the amendment of Rule 15b9-1] 
clears [the] hurdle” of being necessary and appropriate, and that “since I have 
been a Commissioner, I have received countless suggestions for enhancing our 
current market structure; this rulemaking has not been on the list. The document 
we are voting on today also does not articulate any link between the proposal and 
equity market structure. We need to be mindful that the opportunity cost of this 
rulemaking is the valuable time that we could have spent on issues that are more 
clearly related to, and impactful on, market structure.”16 He also expressed 
concern that requiring membership in a national securities association is a de 
facto mandate requiring membership in FINRA, the consequences of which 
“creates its own regulatory risks and distorted incentives.”17 
 
Former Commissioner Gallagher made some negative comments on the proposed 
regulation, stating that “[e]liminating the proprietary exemption from [Rule] 
15b9- will impose additional regulatory costs and burdens on these firms. At a 
time when we’re losing broker-dealers on a regular basis due to the crushing load 
of regulation, we must be sure that the benefits of this proposal outweigh the 
costs.”18 

 
14 Daniel M. Gallagher & Troy A. Paredes, Comm’rs, Sec. & Exch. Comm’n, Statement Concerning Commission Adoption of a Final Rule Regard Assets Being Held by Broker-Dealers, available at: 
https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370539740528. 
15 Id. 
16 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting on Rule 15b9-1, (Mar. 25, 2015), available at: https://www.sec.gov/news/statement/032515-ps-cmsp.html. 
17 Id. 
18 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting on Rule 15b9-1, (Mar. 25, 2015), available at: https://www.sec.gov/news/statement/032515-ps-cdmg-15b9-1.html 
(internal citations omitted). 
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Financial Regulations That Could be Impacted by the New Administration 

Regulation Relevant 
Agency 

Status of 
Regulation 

Summary of Regulation Commentary 

Regulation of NMS Stock 
Alternative Trading Systems 

SEC Proposed Proposed rule to amend 
the regulatory 
requirements in 
Regulation ATS under 
the Exchange Act 
applicable to alternative 
trading systems (ATSs) 
that transact in National 
Market System (NMS) 
stocks. 
 

Acting Chair Piwowar emphasized his interest in commenters’ views on the 
extent to which the proposed rules “effectively erase the line between, exchanges 
and ATSs” and whether the proposed disclosures are “appropriately balanced, or 
. . . ‘over-stuffed’ with requirements simply add extra calories without being 
particularly satisfying.”19 

Former Chair Mary Jo White’s 
Market Structure Reform 
Initiatives That Have Not Been 
Proposed (e.g., Anti-disruptive 
Trading Rule; Algorithm 
Recordkeeping; Dealer-Trader) 

SEC Under 
consideration; 
not yet 
proposed 

In June of 2014, Former 
Chair White outlined a 
number of reform 
initiatives related to 
market structure, which 
included:  
(1) amendments to Rule 
15b9-1 to require certain 
active proprietary traders 
in the OTC market to 
become FINRA 
members;  
(2) enhanced disclosure 
obligations for ATSs that 
trade NMS stock;  
(3) enhanced order 
handling disclosures for 
broker-dealers under Rule 
606 of Regulation NMS;  

While the past commissioners have not commented directly on these initiatives, 
there have been calls for reform of Regulation NMS and general market structure 
matters. 
 
Former Commissioner Gallagher has previously called for a “holistic equity 
market structure review” that would include review of Regulation NMS, the self-
regulatory organization model, and securities information processors. Given that 
many exchanges have outsourced a number of their regulatory functions to 
FINRA, he thinks that the SEC should consider reexamining the appropriate 
balance between regulation by the government and by the industry itself. 
Securities information processors, in Former Commissioner Gallagher’s view, 
operated effectively as a utility. Former Commissioner Gallagher has stated that 
the utility model may no longer be appropriate and the SEC should consider 
whether it may be appropriate to “mandate that the exchanges make their direct 
feeds available, for a fee, to third-party data venders [sic], who can then 
aggregate the last-sale prices” in order to facilitate market competition for 
consolidated data.20 
 
Former Commissioner Atkins and others, including Former Commissioner 

 
19 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting on Regulation of NMS Stock Alternative Trading Systems (Nov. 18, 2015), available at: 
https://www.sec.gov/news/statement/piwowar-open-meeting-111815.html. 
20 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Remarks to the Georgetown University Center for Financial Markets and Policy Conference on Financial Markets Quality (Sept. 16, 2014), 
available at: https://www.sec.gov/news/speech/2014-spch091614dmg.html. 
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Financial Regulations That Could be Impacted by the New Administration 

Regulation Relevant 
Agency 

Status of 
Regulation 

Summary of Regulation Commentary 

(4) requiring certain 
active traders to have to 
register as broker-dealers 
by clarifying the 
distinction between a 
“trader” and a “dealer”;  
(5) recordkeeping 
requirements for broker-
dealers with respect to 
their use of trading 
algorithms; and (6) an 
anti-disruptive trading 
rule that would limit 
certain trading activities 
during times when 
markets are vulnerable. 
The first three of these 
initiatives have been 
proposed, while the final 
three have not. 
 

Gallagher, have opposed certain aspects of Regulation NMS, in particular the 
Order Protection Rule (Rule 611), which generally requires that trading centers 
respect better-priced quotations available on other markets.21 They have 
expressed the view that the effect of the Order Protection Rule has been to limit 
markets’ ability to compete for order flow by often requiring the routing of orders 
to the exchange that displays the national best bid or offer. This, in their view, 
distorts competition. 

Interpretive Guidance on 
Automated Quotations 

SEC Final SEC guidance 
interpreting the meaning 
of the term “immediate” 
within the context of 
“automated quotations” 
under Regulation NMS. 
 
 

In connection with the exchange application of the Investors’ Exchange LLC 
(IEX), Acting Chair Piwowar dissented with respect to the granting of 
“protected” quotation status to IEX pursuant to the SEC’s interpretive guidance 
regarding automated quotations.22 

 
21 See Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Remarks to the Georgetown University Center for Financial Markets and Policy Conference on Financial Markets Quality (Sept. 16, 
2014), available at: https://www.sec.gov/news/speech/2014-spch091614dmg.html. See also Cynthia A. Glassman & Paul S. Atkins, Comm’rs, Sec. & Exch. Comm’n, Dissent to the Adoption of 
Regulation NMS (June 9, 2005), available at: http://www.sec.gov/rules/final/34-51808-dissent.pdf. 
22 See In the Matter of the Application of: Investors’ Exchange, LLC for Registration as a National Securities Exchange; Findings, Opinion, and Order of the Commission, Securities Exchange Act 
Release No. 34-78101, 81 Fed. Reg. 41141, 41166 (June 23, 2016), available at: https://www.gpo.gov/fdsys/pkg/FR-2016-06-23/pdf/2016-14875.pdf (noting that then Commissioner Piwowar 
concurred in part and dissented with respect to Sections III.C.7 and III.C.8 of the approval of the IEX application to become a national securities exchange). 

https://www.sec.gov/news/speech/2014-spch091614dmg.html
http://www.sec.gov/rules/final/34-51808-dissent.pdf
https://www.gpo.gov/fdsys/pkg/FR-2016-06-23/pdf/2016-14875.pdf
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Financial Regulations That Could be Impacted by the New Administration 

Regulation Relevant 
Agency 

Status of 
Regulation 

Summary of Regulation Commentary 

Venture Exchanges SEC Under 
consideration; 
not yet 
proposed 

Former Commissioner 
Gallagher has frequently 
voiced support for the 
creation of new “venture 
exchanges.” 

Former Commissioner Gallagher has frequently voiced support for the creation of 
new “venture exchanges” that would operate as “national exchanges, with trading 
and listing rules tailored for smaller companies, including those engaging in 
issuances under Regulation A. Shares traded on these exchanges would be 
exempt from state blue sky registration. The exchanges themselves would be 
exempted from the Commission’s national market structure and unlisted trading 
privileges rules, so as to concentrate liquidity in these venues.”23 
 
Former Commissioner Gallagher has stated that the creation of venture 
exchanges in this manner, and restricting the trading of a particular issuer’s 
shares to a single venue, should “bring market makers and analysts to these 
exchanges and their issuers, thereby recreating some of the ecosystem supportive 
of small companies that has been lost over the years.”24 He has also suggested 
that Congress may need to assist with certain statutory provisions, but the SEC 
“should be proactively conveying that to Congress rather than passively waiting 
for Congress to ask [the SEC].”25 
 

Fixed Income Initiatives SEC Under 
consideration; 
not yet 
proposed 

A variety of initiatives, 
such as pre-trade and 
post-trade price 
transparency, to improve 
the transparency, 
liquidity and efficiency of 
fixed income markets.26 

Former Commissioner Gallagher has supported pre- and post-trade price 
transparency in fixed income markets, and has noted that “retail investors 
continue to face significant headwinds in the bond markets,” because they 
“simply cannot be sure that they receive best execution and a fair price.”27 
Ultimately, he believes that “retail investor’s position in the corporate and 
municipal bond markets demands additional attention from regulators and market 
participants alike.”28 

 
23 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Whatever Happened to Promoting Small Business Capital Formation? (Sept. 17, 2014), available at: 
https://www.sec.gov/News/Speech/Detail/Speech/1370542976550. 
24 Id. 
25 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting on Reg A+ (Mar. 25, 2015), available at: https://www.sec.gov/news/statement/032515-ps-dmg-a.html. 
26 See generally Fixed Income, Sec. & Exch. Comm’n, available at: https://www.sec.gov/spotlight/fixed-income-markets.shtml. 
27 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Remarks Regarding the Fixed Income Markets at the Conference on Financial Markets Quality (Sept. 19, 2012), available at: 
https://www.sec.gov/News/Speech/Detail/Speech/1365171491192. 

https://www.sec.gov/News/Speech/Detail/Speech/1370542976550
https://www.sec.gov/News/Speech/Detail/Speech/1370542976550
https://www.sec.gov/News/Speech/Detail/Speech/1370542976550
https://www.sec.gov/News/Speech/Detail/Speech/1370542976550
https://www.sec.gov/News/Speech/Detail/Speech/1370542976550
https://www.sec.gov/News/Speech/Detail/Speech/1370542976550
https://www.sec.gov/News/Speech/Detail/Speech/1370542976550
https://www.sec.gov/News/Speech/Detail/Speech/1370542976550
https://www.sec.gov/News/Speech/Detail/Speech/1370542976550
https://www.sec.gov/news/statement/032515-ps-dmg-a.html
https://www.sec.gov/news/statement/032515-ps-dmg-a.html
https://www.sec.gov/News/Speech/Detail/Speech/1365171491192
https://www.sec.gov/News/Speech/Detail/Speech/1365171491192
https://www.sec.gov/News/Speech/Detail/Speech/1365171491192
https://www.sec.gov/News/Speech/Detail/Speech/1365171491192
https://www.sec.gov/News/Speech/Detail/Speech/1365171491192
https://www.sec.gov/News/Speech/Detail/Speech/1365171491192
https://www.sec.gov/News/Speech/Detail/Speech/1370542976550
https://www.sec.gov/news/statement/032515-ps-dmg-a.html
https://www.sec.gov/spotlight/fixed-income-markets.shtml
https://www.sec.gov/News/Speech/Detail/Speech/1365171491192
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Financial Regulations That Could be Impacted by the New Administration 

Regulation Relevant 
Agency 

Status of 
Regulation 

Summary of Regulation Commentary 

Money Market Fund Reform; 
Amendments to Form PF 

SEC Final Final rules that require 
institutional prime and 
municipal money market 
funds to move from a 
stable $1.00 price per 
share to a floating net 
asset value to allow 
money market funds to 
temporarily prevent 
investors from making 
withdrawals or to impose 
fees for investors who 
redeem shares during 
periods of extreme 
volatility. 

Former Commissioner Atkins has sharply criticized these rules, describing them 
as a “lethal cocktail that would, at a minimum, sharply diminish the value of 
these products to both investors and issuers of credit, and, ironically, move 
massive sums of cash to less regulated asset classes posing greater systemic 
risk.”29 
 
Although Acting Chair Piwowar supported some aspects of the rules, he did not 
support “the so-called combination approach which would require institutional 
prime and tax-exempt money market funds to price and transact at a floating net 
asset value (NAV) calculated to the fourth decimal place (nearest basis point) and 
also would require liquidity fees and discretionary redemption gates.” Acting 
Chair Piwowar stated that “[w]hile the floating NAV will not stop runs, it will 
impose costs on money market funds that will ultimately be borne by its 
shareholders in the form of higher fees and expenses, and lower returns.” 30 
 
Former Commissioners Gallagher and Paredes broadly supported reforms to the 
oversight and regulation of money market funds, but have voiced opposition to 
the use of “a ‘floating NAV’ and a capital buffer coupled with a holdback 
restriction,” stating that they do not believe these measures would “achieve the 
goal of stemming a run on money market funds, particularly during a period of 
widespread financial crisis.” 31 
 
 
 
 
 

 
28 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Remarks Regarding the Fixed Income Markets at the Conference on Financial Markets Quality (Sept. 19, 2012), available at: 
https://www.sec.gov/News/Speech/Detail/Speech/1365171491192. 
29 The Hon. Paul S. Atkins, Remarks at Money Market Funds Summit, Brussels, Belgium (Oct. 4, 2012), available at: http://www.aei.org/wp-content/uploads/2012/10/-remarks-of-the-honorable-paul-
s-atkins-at-the-money-market-funds-summit_142828917279.pdf. 
30 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement at Open Meeting Regarding Money Market Fund Reform (July 23, 2014), available at: 
https://www.sec.gov/news/statement/2014-07-23.html. 
31 Daniel M. Gallagher & Troy A. Paredes, Comm’rs, Sec. & Exch. Comm’n, Statement on the Regulation of Money Market Funds (Aug. 28, 2012), available at: 
https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1365171491064. 

http://www.aei.org/wp-content/uploads/2012/10/-remarks-of-the-honorable-paul-s-atkins-at-the-money-market-funds-summit_142828917279.pdf
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https://www.sec.gov/news/statement/2014-07-23.html
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https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1365171491064
https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1365171491064
https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1365171491064
https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1365171491064
https://www.sec.gov/News/Speech/Detail/Speech/1365171491192
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Financial Regulations That Could be Impacted by the New Administration 

Regulation Relevant 
Agency 

Status of 
Regulation 

Summary of Regulation Commentary 

Use of Derivatives by Registered 
Investment Companies and 
Business Development Companies 
 

SEC Proposed Proposed rules that would 
limit mutual fund use of 
derivatives and require 
enhanced segregation of 
assets to cover potential 
fund obligations relating 
to investments in 
derivatives. 
 

Acting Chair Piwowar supported the asset segregation portion of the proposed 
rules, but opposed overall leverage limits and stated that he “strongly believe[s] 
that the Commission should first adopt the Investment Company Reporting 
Modernization Proposal before proposing a new leverage limit on funds.”32 

Electronic Delivery 
 

SEC Proposed Proposed Rule 30e-3 
would permit, but not 
require, registered 
investment companies to 
transmit periodic reports 
to shareholders via a 
website. 
 

Acting Chair Piwowar committed to “neither calling for, nor working on, any 
non-emergency rulemakings” beyond four exceptions until the Commission 
voted on Rule 30e-3, which he supports.33  
 
Former Commissioner Paredes has also supported electronic delivery of a 
summary prospectus, stating that “[i]nformation is most effective when delivered 
in an accessible and understandable format.”34 
 

Third-Party Adviser Examinations 
 

SEC Under 
consideration; 
not yet 
proposed 

Rule that has been 
considered by SEC, but 
not proposed, under 
which advisers would be 
required to engage 
independent parties to 
conduct examinations. 
 
 

Former Commissioner Gallagher has expressed support for the use of third-party 
examiners of investment advisers, including potentially allowing self-regulatory 
organizations “to conduct examinations of ‘dual hatted’ investment advisors.” 35 

 
32Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement at Open Meeting on use of Derivatives by Registered Investment Companies and Business Development Companies 
(Dec. 11, 2015), available at: https://www.sec.gov/news/statement/piwowar-dissenting-statement-use-of-derivatives-funds.html.  
33 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting on Investment Company Liquidity Risk Management Programs, Investment Company Swing Pricing, and 
Investment Company Reporting Modernization Releases (Oct. 13, 2016), available at: https://www.sec.gov/news/statement/piwowar-statement-open-meeting-101316.html. 
34 Troy A. Paredes, Comm’r, Sec. & Exch. Comm’n, Statement Regarding the Adoption of the Summary Prospectus Rules at Open Meeting (Nov. 19, 2008), available at: 
https://www.sec.gov/news/speech/2008/spch111908tap.htm. 
35 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Remarks at the 46th Annual Rocky Mountain Securities Conference, Denver, CO (May 9, 2014), available at: 
https://www.sec.gov/News/Speech/Detail/Speech/1370541779229. 

https://www.sec.gov/news/statement/piwowar-dissenting-statement-use-of-derivatives-funds.html
https://www.sec.gov/news/statement/piwowar-dissenting-statement-use-of-derivatives-funds.html
https://www.sec.gov/news/statement/piwowar-dissenting-statement-use-of-derivatives-funds.html
https://www.sec.gov/news/statement/piwowar-statement-open-meeting-101316.html
https://www.sec.gov/news/statement/piwowar-statement-open-meeting-101316.html
https://www.sec.gov/news/speech/2008/spch111908tap.htm
https://www.sec.gov/news/speech/2008/spch111908tap.htm
https://www.sec.gov/News/Speech/Detail/Speech/1370541779229
https://www.sec.gov/news/statement/piwowar-dissenting-statement-use-of-derivatives-funds.html
https://www.sec.gov/news/statement/piwowar-statement-open-meeting-101316.html
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Financial Regulations That Could be Impacted by the New Administration 

Regulation Relevant 
Agency 

Status of 
Regulation 

Summary of Regulation Commentary 

Anti-Money Laundering Program 
and 
Suspicious Activity Report Filing 
Requirements for Registered 
Investment Advisers 
 

Department 
of the 
Treasury, 
Financial 
Crimes 
Enforcement 
Network 
(FinCEN) 

Proposed Notice of proposed 
rulemaking to 
prescribe minimum 
standards for anti-money 
laundering programs 
(AML) to 
be established by certain 
investment 
advisers and to require 
such investment 
advisers to report 
suspicious activity to 
FinCEN pursuant to the 
Bank Secrecy 
Act. 
 

While the industry has been successful in pushing back on any proposed AML 
program rules for investment advisors in the past, there appears to be no 
indication from the new administration on whether this proposal will be adopted. 

Open-End Fund Liquidity Risk 
Management Programs; Swing 
Pricing 

SEC Final Final rules requiring 
mutual fund advisers to 
adopt risk management 
programs with associated 
disclosures, and that 
permit, but do not 
require, mutual funds to 
use “swing pricing” on 
days with large net 
redemptions or 
subscriptions. 
 
 
 
 
 
 

Acting Chair Piwowar supported the liquidity risk management rules as amended 
to reflect public comments, but opposed the swing pricing proposal for allowing 
gaming of redemptions and for being insufficiently transparent, noting that 
“swing pricing grants regulatory approval for a fund to impose unpopular costs 
on investors in a non-transparent way.”36 

 
36 Troy A. Paredes, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting to Adopt a Final Rule Regarding Conflict Minerals (Aug. 22, 2012), available at: 
https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370542579302.  

https://www.sec.gov/news/statement/piwowar-statement-open-meeting-101316.html
https://www.sec.gov/news/statement/piwowar-statement-open-meeting-101316.html
https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370542579302
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Financial Regulations That Could be Impacted by the New Administration 

Regulation Relevant 
Agency 

Status of 
Regulation 

Summary of Regulation Commentary 

Disclosure of Political 
Contributions 

SEC Under 
consideration; 
not yet 
proposed 

Rule that has been 
considered by SEC, but 
not proposed, under 
which public corporations 
would be required to 
disclose political 
contributions. 

Former Commissioner Gallagher opposes mandatory disclosure of corporate 
political contributions, stating that “shareholders overwhelmingly do not want 
companies wasting their money to make these immaterial disclosures in S.E.C. 
filings. Mandatory political contribution disclosure deserves no place on the 
agency’s agenda, and I will fight to keep it that way.”37 
 
Former Commissioner Atkins has also noted shareholder opposition to the rule 
and further noted that “[p]ublic companies need to recognize that this movement 
isn’t about transparency and good governance but is instead an effort by political 
activists to silence the business community.”38 
 

Pay Versus Performance  SEC Proposed Proposed rules to require 
companies to disclose the 
relationship between 
executive compensation 
and the financial 
performance of a 
company. 

Former Commissioner Gallagher did not support the proposed rules, suggesting 
that a better alternative would have been to propose “a performance standard 
requiring large registrants to disclose how they evaluate the executive 
compensation actually paid to the principal executive officer, versus the financial 
performance of the issuer. And, smaller reporting companies would be 
exempt.”39 

Acting Chair Piwowar also criticized the proposed rules as being “highly 
prescriptive” and overly focused “on a single metric of financial performance – 
one-year total shareholder return,” and stated his disappointment that smaller 
reporting companies were not exempted. 40 
 

 
37 Daniel M. Gallagher, Corporate Disclosure of Political Donations, The New York Times, Nov. 7, 2014, available at: https://www.nytimes.com/2014/11/08/opinion/corporate-disclosure-of-political-
donations.html. 
38 Paul S. Atkins, These Proxy Votes Really Aren’t About Transparency, The Wall Street Journal, Sep. 25, 2015, available at: http://www.wsj.com/articles/these-proxy-votes-really-arent-about-
transparency-1443125100. 
39 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement at Open Meeting Proposing Mandated Pay versus Performance Disclosures (Apr. 29, 2015), available at: 
https://www.sec.gov/news/statement/dissent-proposing-mandated-pay-versus-performance-disclosures.html. 
40 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement at Open Meeting on Pay Versus Performance Disclosures (Apr. 29, 2015), available at: 
https://www.sec.gov/news/statement/statement-pay-versus-performance.html. 
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Regulation Relevant 
Agency 

Status of 
Regulation 

Summary of Regulation Commentary 

Pay Ratio Disclosure SEC Final Final rule that requires a 
public company to 
disclose the ratio of the 
compensation of its CEO 
to the median 
compensation of its 
employees. 

Most recently, Acting Chair Piwowar called for reconsideration of the Pay Ratio 
Rule implementation to solicit comment from issuers subject to the rule and to 
reconsider whether additional guidance or relief may be appropriate.41 
 
Former Commissioner Gallagher voted against the rule when proposed, 
describing it as “a nakedly political rule that hijacks the SEC’s disclosure regime 
to once again effect social change desired by ideologues and special interest 
groups.”42 
 
Acting Chair Piwowar also voted against adoption of the rule stating that it “has 
nothing to do with protecting investors, ensuring fair, orderly, and efficient 
markets, or facilitating capital formation” and panders to “politically-connected 
special interest groups.” 43 Acting Chair Piwowar also published additional 
dissenting comments two days after the open meeting at which the rule was 
adopted in which he noted “[t]he pay ratio disclosure rulemaking has flaws 
throughout” and highlighted six primary objections to the rule.44 
 

Incentive-Based Compensation 
Arrangements 

SEC Proposed Reproposed rules 
designed to implement 
Section 956 of the Dodd-
Frank Act to:  
(1) prohibit incentive-
based payment 
arrangements that 

Former Commissioner Casey expressed opposition to the SEC’s original rule 
proposal with respect to incentive-based compensation arrangements, criticizing 
the “more specific and prescriptive approach” of requiring that “at least 50% of 
incentive-based compensation be deferred for at least three years and awarded no 
faster than on a pro rata basis, with awards adjusted for losses incurred by the 
covered financial institution after the compensation was awarded.” In her view, 
because “covered financial institutions and their regulators will be reviewing 

 
41 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Reconsideration of Pay Ratio Rule Implementation (Feb. 6, 2017), available at: https://www.sec.gov/news/statement/reconsideration-of-pay-
ratio-rule-implementation.html. 
42 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement at Open Meeting to Adopt the “Pay Ratio” Rule (Aug. 5, 2015), available at: 
https://www.sec.gov/news/statement/dissenting-statement-at-open-meeting-to-adopt-the-pay-ratio-rule.html. 
43 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement at Open Meeting on Pay Ratio Disclosure (Aug. 5, 2015), available at: https://www.sec.gov/news/statement/dissenting-
statement-at-open-meeting-on-pay-ratio-disclosure.html. 
44 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Additional Dissenting Comments on Pay Ratio Disclosure (Aug. 7, 2015), available at: https://www.sec.gov/news/statement/additional-
dissenting-statement-on-pay-ratio-disclosure.html. 
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Regulation Relevant 
Agency 
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Regulation 

Summary of Regulation Commentary 

financial regulators 
determine encourage 
inappropriate risks by 
certain financial 
institutions by providing 
excessive compensation 
or that could lead to 
material financial loss; 
and  
(2) require those financial 
institutions to disclose 
information concerning 
incentive-based 
compensation 
arrangements to the 
appropriate federal 
regulator. 
 

incentive-based compensation practices regularly, this additional provision is 
wholly unnecessary and without any demonstrable corresponding benefit.”45 
 
Former Commissioner Paredes has also opposed the proposed rules noting 
similar objections regarding the “mandate that at least 50 percent of the 
incentive-based compensation of an executive officer at such a firm be deferred 
for at least three years; that the deferred amounts be paid out no faster than pro 
rata; and that the deferred amounts be adjusted, or ‘clawed back,’ to reflect actual 
losses at the firm during the deferral.” He also criticized the proposed rules for 
providing “the compensation arrangements of certain designated risk takers, other 
than executive officers, must be approved by the board” taking into account 
certain factors enumerated under the rules.46 

Listing Standards for Recovery of 
Erroneously Awarded 
Compensation (Clawbacks) 

SEC Proposed Proposed rules directing 
national securities 
exchanges and 
associations to establish 
listing standards requiring 
companies to adopt 
policies that require 
executive officers to pay 
back incentive-based 

Acting Chair Piwowar criticized the proposed rules, noting that “the broad 
approach of today’s proposal is likely to impose a substantial commitment of 
shareholder resources and, unintentionally, result in a further increase in 
executive compensation.”47 
 
Former Commissioner Gallagher noted that the proposed rules are not as bad as 
other Dodd-Frank compensation rules, such as the Pay Ratio Disclosure 
rulemaking, but noted several objections to the proposed rules such as “the 
inclusion of smaller reporting companies, emerging growth companies, foreign 

 
45 Kathleen L. Casey, Comm’r, Sec. & Exch. Comm’n, Statement Regarding Incentive-Based Compensation Rules Pursuant to Section 956 of Dodd-Frank (Mar. 2, 2011), available at: 
https://www.sec.gov/news/speech/2011/spch030211klc-icomp.htm. 
46 Troy A. Paredes, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting to Propose Rules Regarding Incentive-Based Compensation Arrangements (Mar. 2, 2011), available at: 
https://www.sec.gov/news/speech/2011/spch030211tap-icomp.htm. 
47 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement at Open Meeting on Dodd-Frank Act “Clawback” Provision (July 1, 2015), available at: 
https://www.sec.gov/news/statement/statement-at-open-meeting-on-clawbacks-of-erroneously-awarded-co.html. 
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compensation that they 
were awarded 
erroneously. 

private issuers, and registered investment companies within the scope of the 
rule.”48 
 
Former Commissioner Paredes criticized the “no-fault” nature of the rules, noting 
that “an executive who has worked diligently and honestly at a company that has 
robust financial controls and top-notch procedures and systems may nonetheless 
have to pay back a considerable portion of his or her compensation if the 
company has to restate because of an accounting error.”49 

Disclosure of Hedging by 
Employees, Officers and Directors 

SEC Proposed Proposed rule to amend 
Item 407 of Regulation S-
K to require disclosure, 
by a proxy statement or 
information statement 
relating to an election of 
directors, of whether 
employees or members of 
the board are permitted to 
engage in transactions to 
hedge or offset any 
decrease in the market 
value of equity securities 
granted as compensation 
to, or held by, the 
employee or board 
member. 
 
 

Former Commissioner Gallagher and Acting Chair Piwowar ultimately voted to 
support the proposed rule, but noted a number of lingering concerns including the 
impact on emerging growth companies and smaller reporting companies, 
inclusion of certain investment companies within the disclosure regime, the 
“coverage of securities not just of the issuer, but also of the issuer’s affiliates,” 
and the lack of an exemption for “disclosures relating to employees that cannot 
affect the company’s share price.”50 

 

 
48 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement at Open Meeting on Dodd-Frank Act “Clawback” Provision (July 1, 2015), available at: 
https://www.sec.gov/news/statement/dissenting-statement-compensation-clawback-listing-standards.html.  
49 Troy A. Paredes, Comm’r, Sec. & Exch. Comm’n, Remarks at Society of Corporate Secretaries and Governance Professionals, 66th National Conference on “The Shape of Things to Come” (July 
13, 2012), available at: https://www.sec.gov/News/Speech/Detail/Speech/1365171490796. 
50 Daniel M. Gallagher & Michael S. Piwowar, Comm’rs, Sec. & Exch. Comm’n, Joint Statement on the Commission’s Proposed Rule on Hedging Disclosures (Feb. 9, 2015), available at: 
https://www.sec.gov/news/statement/020912ps-cdmg-cmsp.html. 
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Amendments to Regulation A 
(Regulation A+) 

SEC Final Final rules amending and 
expanding Regulation A 
to enable smaller 
companies to offer and 
sell up to $50 million of 
securities in a 12-month 
period, subject to certain 
eligibility, disclosure, and 
reporting requirements. 

 Former Commissioner Gallagher stated upon adoption of the rules that 
he was “quite disappointed” that Regulation A+ only allowed companies to offer 
and sell up to $50 million of securities, noting that the SEC “should not have felt 
constrained by Congress’s statutory floor.” 51 He later stated that the SEC should 
have raised the offering limit to $75 million.52 Former Commissioner Gallagher 
has also stated that the rules introduce a “needless transactional friction by failing 
to deem Regulation A’s semiannual reporting to be ‘reasonably current’ for 
purposes of Rules 15c2-11, 144, and 144A,”53 and that the SEC should 
“contin[ue] to look for other ways to help companies that are looking to raise 
very small amounts of capital.”54 
 
Acting Chair Piwowar stated that although the final rules are “not exactly [his] 
preferred approach, it is nonetheless a consensus approach that all of the 
Commissioners can agree fulfills the statutory mandate in a manner consistent 
with [the SEC’s] core mission.”55 

  
Proxy Ballot Access  SEC Proposed Proposed amendment to 

proxy rules to require 
parties in contested 
election to use universal 
proxy cards that would 
include the names of all 
board of director 
nominees and allow 

Acting Chair Piwowar stated that he “cannot support [the Proxy Ballot Access] 
proposal” because it “will be to the detriment of retail investors” and “would 
increase the likelihood of proxy fights at public companies, thereby distracting 
management and employees from carrying out their core mission. The ultimate 
losers in these fights will be the public shareholders of these companies.”56 
 
Former Commissioner Atkins may also oppose the proposal, given his statement 
in 2007 that he “recognize[s] the fears expressed by many that allowing 

 
51 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting on Reg A+ (Mar. 25, 2016), available at: https://www.sec.gov/news/statement/032515-ps-dmg-a.html. 
52 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Remarks at Vanderbilt Law School’s 17th Annual Law and Business Conference, Grading the Commission’s Record on Capital Formation: 
A+, D, or Incomplete? (Mar. 27, 2015), available at: https://www.sec.gov/news/speech/032715-spch-cdmg.html. 
53 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting on Reg A+ (Mar. 25, 2016), available at: https://www.sec.gov/news/statement/032515-ps-dmg-a.html.  
54 Id. 
55 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting on Adoption of Regulation A Amendments (Mar. 25, 2016), available at: 
https://www.sec.gov/news/statement/adoption-of-regulation-a-amendments.html.  
56 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement at Open Meeting on Universal Proxy (Oct. 26, 2016), available at: https://www.sec.gov/news/statement/statement-
piwowar-universal-proxy-10-26-2015.html.  
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shareholders to vote by 
proxy for their preferred 
combination of board 
candidates, similar to 
voting in person. 

untrammeled shareholder access to the company’s proxy might open the 
floodgates to special interest groups seeking to hold a company hostage until 
their pet “stakeholder” issues are addressed.”57 
 
Former Commissioner Gallagher also likely has an unfavorable view of the 
proposed rules, given his statement in 2015 that he is “trying to keep an open 
mind [about universal ballots],” noting that “[t]he challenge is that there’s a lot 
going on right now in this area . . .we have growing bipartisan sentiment that our 
current corporate governance framework is driving companies towards excessive 
short-termism.”58 
 
Former Commissioner Paredes likely opposes the proposal because of its 
mandatory nature, based on his statement in 2009 that “[t]he virtue of private 
ordering is that it does not force all corporations into the same governance box. 
Instead, it fosters the value of allowing a company to tailor its internal affairs. In 
yielding to the unique circumstances of different companies, enabling corporate 
law expects firms to follow different paths to achieving best results for the 
enterprise.”59 
 
Former Commissioner Casey has also expressed opposition to the proposed rules, 
suggesting that they would “continue a disturbing trend of empowering 
institutional shareholders to the detriment of individual shareholders.” She went 
on to state that she “readily acknowledge[s] that restrictions on the use of proxy 
access are necessary to allow companies to run efficient and cost-effective 
director elections.”60 
 
 

 
57 Paul S. Atkins, Comm’r, Sec. & Exch. Comm’n , Remarks at the Corporate Directors Forum 2007 (Jan. 22, 2007), available at: https://www.sec.gov/news/speech/2007/spch012207psa.htm. 
58 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Opening Statement at the Proxy Voting Roundtable (Feb. 19, 2015), available at: https://www.sec.gov/news/statement/opening-statement-
proxy-voting-roundtable-gallagher.html.  
59 Troy A. Paredes, Comm’r, Sec. & Exch. Comm’n, Remarks at Conference on “Shareholder Rights, the 2009 Proxy Season, and the Impact of Shareholder Activism” (June 23, 2009), available at: 
https://www.sec.gov/news/speech/2009/spch062309tap.htm. 
60 Kathleen L. Casey, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting to Adopt Amendments Regarding Facilitating Shareholder Director Nominations (Aug. 25, 2010), available at: 
https://www.sec.gov/news/speech/2010/spch082510klc.htm. 
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Disclosure of Payments by 
Resource Extraction Issuers 

SEC Final Final rule requiring each 
resource extraction issuer 
to include in an annual 
report certain information 
relating to any payment 
made by the resource 
extraction issuer or 
subsidiary to a foreign 
government or the 
Federal Government for 
the purpose of the 
commercial development 
of oil, natural gas, or 
minerals. 
 

Acting Chair Piwowar voted against the rule because “[d]isclosure of resource 
extraction payments neither reforms Wall Street nor provides consumer 
protection and it is wholly unrelated, and largely contrary, to the Commission’s 
core mission.”61 
 
Former Commissioner Gallagher stated that the “rule will be a very indirect route 
to achieving any sort of global governmental accountability” and although “using 
U.S. influence to promote good government around the world is an 
unimpeachably good and legitimate congressional objective,” he ultimately 
thinks the rule will not achieve the desired result but “will impose significant 
costs on issuers — and thereby shareholders — in the process.”62 
 
Similarly, Former Commissioner Paredes stated that “it is not clear that the SEC 
and the federal securities laws are the proper instrument for achieving the 
laudable social objective” undergirding the rule.63 
 

Conflict Minerals SEC Final Final rules requiring, 
among other things, 
issuers with conflict 
minerals that are 
necessary to the 
functionality or 
production of a product 
manufactured by such 
person to disclose 
annually whether any of 

Most recently, Acting Chair Piwowar has directed the SEC staff to reconsider 
whether the 2014 guidance relating to the Conflict Minerals Rule is still 
appropriate and whether any additional relief is appropriate.64 
 
Former Commissioner Gallagher and Acting Chair Piwowar sharply criticized 
the SEC’s rules with respect to conflict minerals when adopted. Among other 
objections, they noted, “the evidence is that it has been profoundly 
counterproductive, resulting in a de facto embargo on Congolese tin, tantalum, 
tungsten, and gold, thereby impoverishing approximately a million legitimate 
miners who cannot sell their products up the supply chain to U.S. companies. 

 
61 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement at Open Meeting on Resource Extraction (Dec. 11, 2015), available at: https://www.sec.gov/news/statement/piwowar-
dissenting-statement-at-open-meeting-resource-extraction.html.  
62 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Statement at SEC Open Meeting: Proposed Rules to Implement Section 1504 of the Dodd-Frank Act (“Disclosure of Payments by Resource 
Extraction Issuers”) (Aug. 22, 2012), available at: https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370542578412#P18_2588.  
63 Troy A. Paredes, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting to Adopt a Final Rule Regarding Conflict Minerals Pursuant to Section 1502 of the Dodd-Frank Act (Aug. 22, 2012), 
available at: https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370542579302.  
64 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Reconsideration of Conflict Minerals Rule Implementation (Jan. 31, 2017), available at: https://www.sec.gov/news/statement/reconsideration-
of-conflict-minerals-rule-implementation.html. 
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those minerals originated 
in the Democratic 
Republic of the Congo or 
an adjoining country. 

Reconsidering Section 1502’s core approach would also save investors billions of 
dollars in compliance costs, and ease the problem of information overload by 
eliminating special interest disclosures that are immaterial to investment 
decisions.”65  
 
Similarly, Former Commissioner Paredes has stated, “[t]he SEC’s conflict 
minerals rulemaking suffers from an analytical gap that I cannot overlook – 
namely, there is a failure to assess whether and, if so, the extent to which the final 
rule will in fact advance its humanitarian goal as opposed to unintentionally 
making matters worse . . . [and] a chief consequence of the final rule could be 
that it actually worsens conditions in the [Democratic Republic of Congo].”66 
 

Climate Change Disclosure SEC Under 
consideration; 
not yet 
proposed 

Rule that has been 
considered by SEC, but 
not proposed, under 
which public corporations 
would be required to 
make more extensive 
disclosures regarding 
climate change and other 
environmental risks. 
 

Former Commissioner Casey voiced opposition to additional disclosures related 
to climate change, stating that “our [current] disclosure regime related to 
environmental issues including climate change is highly developed and robust, 
and registrants are well aware of, and have decades of experience complying 
with, these disclosure requirements.”67 

Mine Safety Disclosure SEC Final Final rule amendments 
requiring mining 
companies to disclose in 
their quarterly and annual 

While there does not appear to be specific opposition in public statements by the 
former commissioners and Acting Chair Piwowar on these specific rules, Former 
Commissioner Gallagher has criticized the additional disclosure mandates 
imposed under the Dodd-Frank Act for making it difficult for the SEC to “focus 

 
65 Daniel M. Gallagher & Michael S. Piwowar, Comm’rs, Sec. & Exch. Comm’n, Joint Statement on the Conflict Minerals Decision (Apr. 28, 2014), available at: 
https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370541665582. 
66 Troy A. Paredes, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting to Adopt a Final Rule Regarding Conflict Minerals Pursuant to Section 1502 of the Dodd-Frank Act, (Aug. 22, 2012), 
available at: https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370542579302. 
67 Kathleen L. Casey, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting – Interpretive Release Regarding Disclosure of Climate Change Matters (Jan. 27, 2010), available at: 
https://www.sec.gov/news/speech/2010/spch012710klc-climate.htm. 
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reports to the SEC 
additional information on 
certain mine safety and 
health violations and 
statistics, and requiring 
the filing of an 8-K upon 
receipt of certain 
violation notices from the 
Mine Safety and Health 
Administration. 
 

on the basic, blocking-and-tackling, everyday regulation for which the 
Commission was established.”68 

Credit Risk Retention SEC Final Final rule generally 
requiring the securitizer 
of asset-backed securities 
to retain not less than five 
(5) percent of the credit 
risk of the assets 
collateralizing the asset-
backed securities. 
 

Acting Chair Piwowar criticized the rule for lack of an economic analysis from 
the other agencies involved in the rulemaking noting that “[i]t is most unfortunate 
that, rather than choosing to pursue an informed course of action to determine 
optimal levels of risk retention – which certainly differ among asset classes with 
different risk profiles – banking and housing regulators have decided to throw up 
their hands and simply decide that getting it done is more important than getting 
it right.” Acting Chair Piwowar also raised concerns regarding the rule’s 
exemption for securitizations that are sponsored by a government-sponsored 
enterprise (GSE), which would further the competitive advantage enjoyed by 
GSEs.69 
 
More recently, Acting Chair Piwowar reiterated his objections in March 2016 
that “[r]esidential mortgages, commercial mortgages, credit card receivables, and 
automobile loans each have distinct and different attributes associated with their 
underlying borrowers. Rather than carefully examining these attributes to 
determine an optimal credit risk retention rate for each asset class, prudential 
regulators in Washington, D.C., took the easy way out – they simply set it at the 
maximum statutory rate and ignored the authorization from Congress to create 
lower risk retention requirements or use alternative methods to align interests.” 

 
68 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, The Securities and Exchange Commission – The Next 80 Years: The 15th Annual A.A. Sommer Jr. Lecture on Corporate, Securities and 
Financial Law (Oct. 16, 2014), available at: https://www.sec.gov/News/Speech/Detail/Speech/1370543190122.  
69 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement at Open Meeting Regarding Final Rule on Credit Risk Retention (Oct. 22, 2014), available at: 
https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370543243405. 
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He called for the Commission to evaluate the impact of the new rule on 
securitization markets, stating that “unnecessary or inappropriate regulation of 
securitizations may lead to less availability of capital, increased borrowing rates, 
and a more limited supply of credit,” the effects of which are likely to impact 
borrowers.70 
 
Former Commissioner Gallagher criticized the final rule as an example of the 
agencies “kowtowing to special interest groups and politics” and criticized the 
exemption for GSEs, stating that this “will ensure that the currently suffocating 
private mortgage market will continue to be stagnant or finally die off in favor of 
ensuring that the overwhelming majority of mortgages will be owned or 
guaranteed by the same federal housing agencies that led the country down the 
path to destruction over the past several decades.”71 
 

Crowdfunding SEC Final Final rules providing a 
framework for the 
regulation of registered 
funding portals and 
broker-dealers that 
issuers are required to use 
as intermediaries in the 
offer and sale of 
securities. 

Former Commissioners Atkins and Gallagher and Acting Chair Piwowar have 
expressed their opposition to the Commission’s rules with respect to 
crowdfunding. Former Commissioner Atkins noted that he “expect[s] 
crowdfunding to develop over time into a valuable source of equity capital for 
America’s small businesses, critics have already pointed to a number of flaws in 
the SEC’s rules that initially will likely make crowdfunding a less attractive 
option than Congress intended.”72 

Former Commissioner Gallagher has described the Crowdfunding Rules as “an 
over-engineered regulatory approach,” because the rules overlay “the usual issuer 
disclosure and broker-dealer regulatory regimes on crowdfunding transactions 
and intermediaries.” 73 

Acting Chair Piwowar has criticized the “complex web of provisions and 
 
70 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Remarks at the ABS Vegas 2016 Forum (Mar. 1, 2016), available at: https://www.sec.gov/news/speech/speech-piwowar-03012016.html. 
71 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement Concerning Adoption of Rules Implementing the Credit Risk Retention Provisions of the Dodd-Frank Act (Oct. 22, 
2014), available at: https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370543240793. 
72 Paul S. Atkins, Chief Exec. Officer, Patomak Glob. Partners, LLC, Testimony Before the United States House of Representatives Committee on Financial Services (Apr. 14, 2016), available at: 
https://financialservices.house.gov/uploadedfiles/hhrg-114-ba16-wstate-patkins-20160414.pdf. 
73 Id. 
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requirements for compliance” that could create “potential nightmares for small 
business owners that fail to place regulatory compliance at the top of their 
business plans.”74 
 

Covered Clearing Agency Rules SEC Final Final rules establishing 
standards for “covered 
clearing agencies” – 
clearing agencies that 
have been designated to 
be systemically important 
by the Financial Stability 
Oversight Council and 
for which the SEC is the 
primary regulator. 
 

Acting Chair Piwowar expressed concern that these rules may create a false sense 
of security, causing over-dependence on clearing agencies to manage risk in the 
OTC derivatives markets, and constitute little more than “re-arranging deck 
chairs on the Titanic.”75 

Application of the “Security-Based 
Swap Dealer” and “Major 
Security-Based Swap Participant” 
Definitions to Cross-Border 
Security-Based Swap Activities 

SEC Final Final rule providing for 
when a cross-border 
security-based swap 
transaction must be 
counted toward the 
requirement to register as 
a security-based swap 
dealer or major security-
based swap participant, as 
well as guidance on the 
scope of the SEC’s cross-

Former Commissioner Gallagher voted for the rule as a key step in implementing 
Title VII of Dodd-Frank, but expressed frustration that the rule reflects how Title 
VII “remains a disappointment, focusing on outlier issues at the expense of 
addressing the primary causes of the financial crisis” and stated that “Title VII 
could have addressed the issue of transparency with a simple and clear mandate 
for regulatory reporting.”76 
 
Acting Chair Piwowar also voted for the rule, but stressed that his intention was 
to “attempt to regulate the entire globe,” and that the rule’s workability depends 
on the SEC’s international regulatory counterparts cooperating with the SEC in 
developing “a workable global substituted compliance system.”77 

 
74 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement at Open Meeting on Crowdfunding and Small Business Capital Formation (Oct. 30, 2015), available at: 
https://www.sec.gov/news/statement/piwowar-regulation-crowdfunding-147-504.html. 
75 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting Regarding Adoption of Clearing Agency Standards and Proposal of Amendments to Clearing Agency Definitions 
(Sept. 28, 2016), available at: https://www.sec.gov/news/statement/piwowar-second-statement-open-meeting-092816.html.  
76 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Statement on Final Rules Relating to Cross-Border Security-Based Swap Activities (June 25, 2014), available at: 
https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370542555513.  
77 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting Regarding Application of “Security-Based Swap Dealer” and “Major Security-Based Swap Participant” 
Definitions to Cross-Border Security-Based Swap Activities (June 25, 2014), available at: https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370542555648. 
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border anti-fraud 
authority. 

 
Former Commissioner Paredes had reservations about the 2013 proposed version 
of this rule, expressing concern that “international transactions that cut across 
different countries will be subject to Title VII to too great of an extent,” causing 
foreign market participants to “steer clear of the U.S. market” and “transact less, 
if at all, with U.S. persons overseas,” and that the rule might even trigger 
“regulatory retaliation” from foreign jurisdiction who view Title VII to be an 
“undue regulatory encroachment.”78 
 

Business Conduct Standards for 
Security-Based Swap Dealers and 
Major Security-Based Swap 
Participants 

SEC Final Final rules requiring 
security-based swap 
dealers and major 
security-based swap 
participants to, among 
other things, verify 
counterparties, disclose 
certain information 
regarding transactions 
and establish a 
supervisory and 
compliance 
infrastructure. 
 

Acting Chair Piwowar voted against these rules because they contained 
“unnecessary divergences” from the CFTC’s corresponding requirements.79 
 
Former Commissioner Paredes, while supporting the original proposal of these 
rules in 2011, expressed concern that the then-proposed rules might cause certain 
security-based swap entities to become “less willing to transact with certain 
counterparties” — e.g., states, municipalities, pension plans, endowments — 
because “the business conduct standards prove to be too burdensome and 
unpredictable.”80 
 
Former Commissioner Casey voiced similar concerns about the original proposal 
in 2011 — that these rules could “end up imposing business conduct standards 
that provide no meaningful protections to market participants” and risk 
“potentially closing out . . . certain participants such as special entities which are 
accorded enhanced protections under the statute.”81 
 
 

 
78 Troy A. Paredes, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting to Propose Rules Regarding Cross-Border Security-Based Swap Activities (May 1, 2013), available at: 
https://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370542573970.  
79 SIFMA Hearing Summary: SEC on Disclosure and SBS Conduct Rules (Apr. 13, 2016), available at: http://www.sifma.org/members/hearings.aspx?id=8589959858 (quoting Michael S. Piwowar, 
Comm’r, Sec. & Exch. Comm’n). 
80 Troy A. Paredes, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting to Propose Business Conduct Standards for Security-Based Swap Dealers and Major Security-Based Swap 
Participants (June 29, 2011), available at: https://www.sec.gov/news/speech/2011/spch062911tap.htm. 
81 Kathleen L. Casey, Comm’r, Sec. & Exch. Comm’n, Statement at Open Meeting to Propose Business Conduct Standards for Security-Based Swap Dealers and Major Security-Based Swap 
Participants (June 29, 2011), available at: https://www.sec.gov/news/speech/2011/spch062911klc.htm. 
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Regulation SDR – Security-Based 
Swap Data Repository 
Registration, Duties and Core 
Principles 

SEC Final Final rules requiring 
security-based swap data 
repositories to register 
with the SEC and 
establishing a framework 
for the reporting and 
public dissemination of 
security-based swap 
transactions. 

Acting Chair Piwowar dissented to the adoption of Regulation SDR, stating that 
it was “subject to many misguided, Commissioner-driven changes,” including the 
addition of “a new provision was added to the SDR rule under the pretense of 
‘cracking down’ on individuals that mislead or lie to an SDR’s chief compliance 
officer.”82 
 
Former Commissioner Gallagher also dissented to the adoption of Regulation 
SDR, stating that “[it] is just one rule from one title of Dodd-Frank, but it is 
unfortunately emblematic of many Dodd-Frank rules. The rules take what are 
already overly prescriptive statutory mandates and add on a number of intrusive 
and counter-productive requirements. And to make matters worse, the 
Commission today is doing so through ill-defined additional requirements that it 
did not propose and that will chill communications among SDR employees and 
the Chief Compliance Officer. As a result, I do not support their adoption.”83 
 

Regulation SBSR – Reporting and 
Dissemination of Security-Based 
Swap Information 

SEC Final Final rule establishing the 
requirements for 
regulatory reporting and 
public dissemination of 
security-based swap 
transaction information, 
including with respect to 
security-based swaps that 
are executed on a 
platform and submitted to 
a clearing agency as well 
as for certain cross-

Acting Chair Piwowar dissented to the adoption of Regulation SBSR, objecting 
to, among other things, the requirement that “all U.S. persons engaged in 
security-based swap transactions . . . obtain, and thus pay for, [a legal entity 
identifier], regardless of their size or the limited nature of their security-based 
swap activities.”84 
 
Former Commissioner Gallagher also dissented to the adoption of Regulation 
SBSR. He expressed concern that neither the legal entity identifier requirement, 
nor the rule’s required identification of so-called “execution agents,” were 
included in the proposal and therefore had not been subject to comment. He also 
objected to the rule’s “new and troubling reference” to an “internationally 
recognized standards-setting system,” and stated, more broadly, that the final rule 

 
82 Michael S. Piwowar, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement at Open Meeting Concerning Rules Regarding Security-Based Swap Data Repositories and Regulation SBSR (Jan. 14, 
2015), available at: https://www.sec.gov/news/statement/security-based-swap-data-rules-dissent-commissioner-piwowar.html. 
83 Id. 
84 Id. 
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border security-based 
swap transactions. 
 

and proposed amendments thereto were incomplete and not ready for “prime 
time.”85 
 

Swap Execution Facilities – Core 
Principles and Other Requirements 

CFTC Final Final rules and guidance 
that govern the operation 
of swap execution 
facilities (SEFs). 
 

Acting Chair Giancarlo has called on the CFTC to “revisit its flawed swaps 
trading rules to better align them to market dynamics,”86 and in January 2015 
issued a White Paper analyzing “flaws in the CFTC’s implementation of its 
swaps trading regulatory framework under Title VII of the Dodd-Frank Act and 
proposing “a more effective alternative.”87 
 
Former Commissioner O’Malia concurred with the CFTC’s final SEF rules and 
was “pleased that the final rule acknowledges the ‘any means of interstate 
commerce’ clause and provides for a role of voice and other means of 
execution.”88 However, he criticized the requirement to broadcast a request for 
quote to at least three market participants as “not supported by the statute and is 
not based on data analysis” and suggested a “better approach would have been to 
add voice to the rule text as the third method of execution on a SEF.”89 
 
Former Commissioner Sommers dissented to the adoption of the CFTC’s final 
SEF rules, criticizing them for going “beyond Congressional intent by imposing 
requirements not called for by the statute.”90 In particular, she expressed concern 
regarding, among other things, the rules’ minimum trade functionality 
requirements and the failure of the rules to contemplate a framework that would 
allow for exempt SEFs.91 

 
85 Daniel M. Gallagher, Comm’r, Sec. & Exch. Comm’n, Dissenting Statement at Open Meeting Concerning Rules Regarding Security-Based Swap Data Repositories and Regulation SBSR (Jan. 14, 
2015), available at: http://www.sec.gov/news/statement/dissent-adoption-of-regulation-sdr-commissioner-gallagher.html.  
86 J. Christopher Giancarlo, Comm’r, US Commodity Futures Trading Comm’n, Keynote Address before the ISDA’s Trade Execution Legal Forum [hereinafter Comm’r Giancarlo’s Keynote Address 
before the ISDA’s Trade Execution Legal Forum] (Dec. 9, 2016), available at: http://www.cftc.gov/PressRoom/SpeechesTestimony/opagiancarlo-18.  
87 J. Christopher Giancarlo, Comm’r, US Commodity Futures Trading Comm’n, Pro-Reform Reconsideration of the CFTC Swaps Trading Rules: Return to Dodd-Frank (Jan. 29, 2015). 
88 Scott D. O’Malia, Comm’r, US Commodity Futures Trading Comm’n, Concurring Statement: Core Principles and Other Requirements for Swap Execution Facilities (May 16, 2013), available at: 
http://www.cftc.gov/PressRoom/SpeechesTestimony/omaliastatement051613c. 
89 Id. 
90 Jill E. Sommers, Comm’r, US Commodity Futures Trading Comm’n, Opening Statement to Consider Final Trade Execution Rules and Anti-Disruptive Trading Practices Guidance Pursuant to the 
Dodd-Frank Act (May 16, 2013), available at: http://www.cftc.gov/PressRoom/SpeechesTestimony/sommersstatement051613. 
91 Id. 
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Regulation Automated Trading CFTC Proposed Series of proposed rules 
that would regulate 
automated trading. 

Acting Chair Giancarlo has expressed concern about certain aspects of proposed 
Regulation AT, including the prospect of the CFTC’s obtaining trading system 
source code without a subpoena and prescriptive requirements that “do not reflect 
current industry best practices.” Nevertheless, he maintains an “open mind to a 
number of its elements.”92 
 
Former Commissioner O’Malia has not specifically commented on Regulation 
AT, but has advocated for greater investment in the CFTC’s technology, 
particularly with respect to automated surveillance, cross-product analysis, and 
order message data collection and analysis. He has indicated that “[o]nly real-
time market surveillance will allow the Commission to oversee these highly 
sophisticated and automated markets.”93 
 

Position Limits for Derivatives CFTC Proposed Reproposed rules that 
would implement limits 
on speculative futures 
and swaps positions. 

Acting Chair Giancarlo called for “one more round of public comment”94 due to 
the complexity of the December 15, 2016 proposal and the introduction of a 
series of new estimates of deliverable supply that were not previously included in 
the proposed rules. Nevertheless, he “feel[s] comfortable that the proposal . . . 
provides the basis for the implementation of a final position limits rule that [he] 
could support.”95 
 
Former Commissioner O’Malia dissented to the CFTC’s 2013 position limits 
proposal, stating that the proposal “(1) fails to utilize current, forward-looking 
data and other empirical evidence as a justification for position limits; (2) fails to 
provide enough flexibility for commercial end-users to engage in necessary 
hedging activities; and (3) fails to establish a useful process for end-users to seek 
hedging exemptions.”96 

 
92 Comm’r Giancarlo’s Keynote Address before the ISDA’s Trade Execution Legal Forum, supra note 86. 
93 Scott D. O’Malia, Comm’r, US Commodity Futures Trading Comm’n, Keynote Address, New Risk in Energy 2014: Energy Trading Risk and the Policy that Drives It (April 7, 2014), available at: 
http://www.cftc.gov/PressRoom/SpeechesTestimony/opaomalia-35. 
94J. Christopher Giancarlo, Comm’r, US Commodity Futures Trading Comm’n, Statement on Proposed Rule for Position Limits for Derivatives (Dec. 5, 2016), available at: 
http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement120516. 
95 Id. 
96 Scott D. O’Malia, Comm’r, US Commodity Futures Trading Comm’n, Statement of Dissent, Notice of Proposed Rulemaking for Position Limits for Derivatives (Nov. 5, 2013), available at: 
http://www.cftc.gov/PressRoom/SpeechesTestimony/omaliastatement110513. 
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Former Chair Brown-Hruska expressed concern in 2011 about “the levels of 
[position] limits that they’re proposing” and “the degree of federal intervention 
into the markets.” She noted that “[i]n the past, the exchanges have been able to 
set the position limits themselves. The Chicago Board of Trade, the Nymex [New 
York Mercantile Exchange] have been able to set the position limits based on the 
ups and downs of energy prices.”97 
 

Margin Requirements for 
Uncleared Swaps for Swap Dealers 
and Major Swap Participants 

CFTC Final Final rules that establish 
margin requirements for 
uncleared swaps entered 
into by registered non-
bank swap dealers and 
major swap participants. 

Acting Chair Giancarlo described the CFTC’s final margin rule for uncleared 
swaps as “far from perfect.”98 Among other things, he criticized the definition of 
“financial end user” as “overly broad”; “object[ed] to the ten-day liquidation 
horizon that must be incorporated into initial margin models for all types of 
uncleared swaps”; and opposed the treatment of “the results of portfolio 
compression of legacy swaps as new swaps subject to the margin rule.”99 He has 
also called for the CFTC to “codify by rule the no-action letters providing 
clearing relief to certain Treasury affiliates acting as principal.”100 Acting Chair 
Giancarlo has recently commented on the upcoming March 1, 2017 variation 
margin compliance date, describing this date as “unrealistic” for the marketplace 

and calling on his “fellow regulators to determine the market’s readiness and help 
ease the transition as much as possible to ensure the orderly functioning of the 
marketplace.”101 
 
A 2014 NERA Economic Consulting publication co-authored by former Chair 
Brown-Hruska regarding the costs and benefits of the CFTC’s 2014 margin 
proposal stated that “[t]he combination of increased costs for uncleared swaps 

 
97 Ex-CFTC Chair: ‘Unrealistic’ Dodd-Frank Deadline Set, Natural Gas Intelligence (July 26, 2011), available at: http://www.naturalgasintel.com/articles/87322-ex-cftc-chair-congress-set-unrealistic-
dodd-frank-deadline. 
98 J. Christopher Giancarlo, Comm’r, US Commodity Futures Trading Comm’n, Statement Regarding Final Rule on Margin Requirements for Uncleared Swaps (Dec. 16, 2015), available at: 
http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement121615b. 
99 Id. 
100 J. Christopher Giancarlo, Comm’r, US Commodity Futures Trading Comm’n, Statement Regarding Final Rule on Margin Requirements for Uncleared Swaps (Dec. 16, 2015), available at: 
http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement121615b. 
101 J. Christopher Giancarlo, Comm’r, US Commodity Futures Trading Comm’n, Keynote Address before the ISDA’s Trade Execution Legal Forum (Dec. 9, 2016), available at: 
http://www.cftc.gov/PressRoom/SpeechesTestimony/opagiancarlo-18.  

http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement121615b
http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement121615b
http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement121615b
http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement121615b
http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement121615b
http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement121615b
http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement121615b
http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement121615b
http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement121615b
http://www.cftc.gov/PressRoom/SpeechesTestimony/opagiancarlo-18
http://www.cftc.gov/PressRoom/SpeechesTestimony/opagiancarlo-18
http://www.cftc.gov/PressRoom/SpeechesTestimony/opagiancarlo-18
http://www.cftc.gov/PressRoom/SpeechesTestimony/opagiancarlo-18
http://www.nera.com/content/dam/nera/publications/2014/NERA_Margin_Requirements_Uncleared_Swaps.pdf
http://www.naturalgasintel.com/articles/87322-ex-cftc-chair-congress-set-unrealistic-dodd-frank-deadline
http://www.naturalgasintel.com/articles/87322-ex-cftc-chair-congress-set-unrealistic-dodd-frank-deadline
http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement121615b
http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement121615b
http://www.cftc.gov/PressRoom/SpeechesTestimony/opagiancarlo-18


SIDLEY REFERENCE TOOL 
Page 28 

 

Financial Regulations That Could be Impacted by the New Administration 

Regulation Relevant 
Agency 

Status of 
Regulation 

Summary of Regulation Commentary 

and an explicit regulatory preference for cleared swaps may reduce overall swap 
market participation, harming swap market efficiency, price discovery, and 
competition.”102 
 

Capital Requirements of Swap 
Dealers and Major Swap 
Participants 

CFTC Proposed Proposed rules that would 
establish capital 
requirements for swap 
dealers and major swap 
participants that are not 
subject to capital rules of 
a prudential regulator. 

In a statement on the CFTC’s 2016 proposed capital rules for swap dealers, 
Acting Chair Giancarlo noted that he included in the proposal “several questions . 
. . that ask for feedback on whether the capital requirements under the different 
capital approaches are appropriate.” Acting Chair Giancarlo expressed particular 
interest in, among other things, “whether the amount of capital which regulators 
have caused financial institutions to take out of trading markets is at all calibrated 
to the amount of capital which is needed to be kept in global markets to support 
the health and durability of the global financial system,” and how the proposed 
capital requirements will affect smaller swap dealers.103 
 

Application of Swap Provisions in 
the Commodity Exchange Act to 
Cross-Border Transactions 
 

CFTC Final 
guidance; 
proposed 
rules 

Final guidance and 
recently proposed rules 
relating to the application 
of certain swap 
provisions of the 
Commodity Exchange 
Act and CFTC 
regulations to cross-
border transactions. 
 

Acting Chair Giancarlo is “a critic of the [CFTC’s] 2013 over-expansive cross-
border interpretative guidance and its avoidance of the rulemaking process to 
implement the sweeping policies contained therein,” and commended the CFTC 
“for at last putting the guidance and advisory through the formal rulemaking 
process,” with the issuance of its October 2016 cross-border proposal.104 Acting 
Chair Giancarlo dissented from the CFTC’s 2016 final rule on the cross-border 
application of margin requirements for uncleared swaps, stating that “instead of 
recognizing and building upon the strong foundation for mutual recognition of 
foreign regulatory regimes created by the G-20 commitments and the BCBS-
IOSCO framework, as well as the CFTC’s own history of using a principles-
based, holistic approach to comparability determinations, the [CFTC] is adopting 

 
102 Sharon Brown-Hruska & Trevor Wagener, Cost-Benefit Analysis of the CFTC’s Proposed Margin Requirements for Uncleared Swaps, (NERA Economic Consulting, Dec. 2, 2014), available at: 
http://www.nera.com/content/dam/nera/publications/2014/NERA_Margin_Requirements_Uncleared_Swaps.pdf.  
103 J. Christopher Giancarlo, Comm’r, US Commodity Futures Trading Comm’n, Statement on Proposed Rule for Capital Requirements of Swap Dealers and Major Swap Participants (Dec. 2, 2016), 
available at: http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement120216. 
104 J. Christopher Giancarlo, Comm’r, US Commodity Futures Trading Comm’n, Statement on the Proposed Rule on Cross-Border Application of the Registration Thresholds and External Business 
Conduct Standards Applicable to Swap Dealers and Major Swap Participants (Oct. 11, 2016), available at: http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement101116.  
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a set of preconditions to substituted compliance that is overly complex, unduly 
narrow and operationally impractical.”105 
 
Former Commissioner O’Malia is a critic of the CFTC’s cross-border rules, and 
argued that the scope of the CFTC’s interpretive guidance exceeded the 
“extraterritorial reach” that Congress conferred upon the CFTC.106 He has called 
for more harmonization with foreign regulatory regimes,107 particularly with 
respect to margin rules, capital requirements, trade execution rules, and SEF 
regulation.108 He supports the use of substituted compliance to provide market 
participants certainty with respect to similarities and differences between regimes 
along with memoranda of understanding to preserve the CFTC’s flexibility to fill 
gaps between U.S. and foreign regulation.109 
 
Former Commissioner Sommers has stated that “setting the precise scope of 
Dodd-Frank with respect to cross-border activities of foreign entities is necessary 
to preserve the continuity of global business operations,” and commented that the 
proposed version of the CFTC’s cross-border guidance “continues to ignore the 
[CFTC’s] successful history of mutual recognition of foreign regulatory regimes 
spanning 20-plus years. We have worked for decades to establish relationships 
with our foreign counterparts built on respect and trust, and should not be so 
eager and willing to disregard their capabilities. All G20 nations agreed to 
comprehensive regulation of swap markets and we should rely on their regional 
expertise. The current document acknowledges the concept of ‘substituted 

 
105 J. Christopher Giancarlo, Comm’r, US Commodity Futures Trading Comm’n, Statement of Dissent on the Cross-Border Application of the Margin Requirements (May 24, 2016), available at: 
http://www.cftc.gov/PressRoom/SpeechesTestimony/giancarlostatement052416.  
106 Scott D. O’Malia, Comm’r, US Commodity Futures Trading Comm’n, Keynote Address before OpRisk Europe Conference, London, England (Jun. 12, 2013), available at: 
http://www.cftc.gov/PressRoom/SpeechesTestimony/opaomalia-27. 
107 Dodd-Frank Turns Five, Hearing Before the H. Comm. on Agriculture, 115th Congress (2015) (statement of Scott D. O’Malia, Chief Exec. Officer, Int’l Swaps and Derivatives Ass’n.), available 
at: http://agriculture.house.gov/sites/republicans.agriculture.house.gov/files/pdf/o'malia%20testimony.pdf.  
108 To Review the Impact of Capital and Margin Requirements on End-Users, Hearing Before the Subcomm. on Commodity Exchanges, Energy, and Credit of the H. Comm. on Agriculture, 114th 
Cong. (2016), (statement of Scott D. O’Malia, Chief Exec. Officer, Int’l Swaps and Derivatives Ass’n), available at: 
http://agriculture.house.gov/uploadedfiles/testimony_of_scott_omalia_april_28_2016.pdf.  
109 Scott D. O’Malia, Comm’r, US Commodity Futures Trading Comm’n , Keynote Address on Regulatory Harmonization (Sep. 26, 2013), available at: 
http://www.cftc.gov/PressRoom/SpeechesTestimony/opaomalia-29.  
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compliance,’ but it is extremely vague with respect to what the Commission will 
be considering in making these determinations. In my view, a very broad and 
high level review of regulatory regimes is appropriate versus a word-for-word 
comparison of rule books.” 110 
 
Former Chair Brown-Hruska supports harmonizing international regimes to 
“foster conditions that permit markets to function seamlessly so that market 
participants can execute their investment preferences globally.”111 

 
110 Jill E. Sommers, Comm’r, US Commodity Futures Trading Comm’n, Remarks before the Institute of International Bankers, Annual Washington Conference (Mar. 5, 2012), available at: 
http://www.cftc.gov/PressRoom/SpeechesTestimony/opasommers-21. 
111 Jeremy Grant, Regulators Get Fraternal As Exchanges Go To War, Financial Times, Feb. 21, 2015, available at: http://www.ft.com/cms/s/0/70ef4a1e-8446-11d9-ad81-
00000e2511c8.html?ft_site=falcon&desktop=true#axzz4T1PFo400. 
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